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2 No. 15154 GOVERNMENT GAZETTE. 27 OCTOBER 1993

M: No. 151, ms mnsmomt,EXECUTIVE councn. Act, 1993

ACT

To establish a Transitional Executive Council with a view to promnting the

preparatinn (or and transition to I democratic order in South Africa; Illd to

provide for matters connected therewith.

(English text signed by the Stale Presidenlt)
(Assenled to 18 October 1993.)

BE IT ENACTED by the State President and the Parliament of the Republtc

of South Africa, as follows:—

Definitions

1. 1n thts Act. unless the context indicates otherwise-

(i) ”admintstration“ means any department of state of any Govern- 5

ment. or any provincnal admintstration or local government body; (1)

(ii) “armed force" means any armed force not established by or under

any law and which 15 under the authority and control of, or associated

with and promotes the objectives of, a participant in the Council; (iv)

(iii) “Constitution" means the Constitution of the Republic of South 10

Africa. 1993; (v)
(iv) “Council" means the Transitional Executive Council established by

section 2; (xix)
(v) “defence force" means any defence farce of any Government‘

establtshed by or under any law: (xxx) 15

(vi) “electton” means an election for any legislative body establtshed by

any law; (xxix)
(vii) “Government"means—o

(n) the Government of the Republtc of South Afnca:

(b) the Governments of the seIf-goveming temtones: and 20

(cl the Government of the Republic of Transket. Bophulhatswana.

Venda or ClSkEL as the case may be. tf the ptovmons of thts Act

have been Incorporated 1010 the law of the State concerned. (xx)

(tun "Independent Broadcasttng Authonn" means the Independent

thad;a\lmc Authorm estahhshcd h\ the Independent Bunchsl N

tnt‘ Autnnrm ACI 1W3 llnH

mt ' Independent Electmz] (ommmmn' mum tn: Independcn‘

Electoral (ommlsxmn estahltshed ht the Independent Llano”:

Commtsston Act. 1993.1xnl

txp "Independent Medxa Commtssmn“ means the Independent Mcdm 311

Commtssmn estabhshed b) the Independent Medta Commtssmn

Act11993.(xii)

(xi) “tntelltgence servtce" means any mtelltgence semce of ant

Governmentt established by or under any law: (Vt)

(xii) “tntelhgence structure" means any intelligence structure not 35

eStabltshed by or under any law and whtch is under the authonty or

control of. or assocxated with and promotes the objecttves of. a

partiCtpant in the Council: (vii)

V (xiii) "mihtary force" means any defence force or armed force. but shall

not include any policing agency; (viii) 40

(xiv) “Multi-Pany Negotiating Ptocess" means the negotiating process

that commenced tn Match 1993 at the World Trade Centre.
Kempton Park; (xxviii)

(xv) “Nattonal Peace Accord" means the National Peace Accord signed

on 14 Septembet 1991 at the Carlton Centre‘ Johannesburg; (xi) 4S
(xvi) “National Peacekeeping Force" means the Nauonal Peacekeeping

Force referred to in section 16(10): (x)

2
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(XVii) “National Peace Secretariat" means the National Peace Secretariat

established by section 2 of the lnlemal Peace Institutions Act, 1992
(Act No. 135 of 1992); (ix)

(xviii) “Negotiating Council" means the Negotiating Council of the
Multi-Party Negotiating-Process; (xv)

(xix) “participant", in relation to the Council, means any Government.
political party or organization that is a participant in the Council by
vinue of section 4; (ii)

(xx) “Police Board" means the Police Board established in terms of

Chapter 3 of the Nationa! Peace Accord; (xvi)
(xxi) “policing agency" means any public police force in South Africa

established or governed by or under any law; (xvii)
(xxii) “political party” means any party or organization, whether on its

own or as an alliance of parties or orgamzatians, which partimpates
in or intends to participate in an electien in terms 01 the
Constitution; (xviii)

(xxiii) “region" includes a province or a selfvgoveming territory: (xxiii)
(xxiv) “self—goveming territory" means a self-governing territory as

defined tn section 38(1) of the Self-Goveming Territories Consu-
tution Act. 1971 (Act No. 21 of 1971); (xxi)

(xxv) “South Africa“ means—
(a) the Republic of South Africa, including the self-governrng

territories; and
(b) the Republic of Transkei, Bophuthatswana. Venda or Ciskei,

as the case may be, if the provisions of this Act have been
Incorporated into the law of the State coneemcd; (xxv)

(xxvi) “Special Electoral Court" means the Special Electorai Court
established by the Independent Electoral Commission Act, 1993;
(xxit)

(xxvii) “subcouncil” means a subcouncil established by or under this Act:

(xxrv)

(xxviit) “the Suhcouncil“. in SCCIIOnS‘4. 15. 16.17.18V 19 and 20‘ means the

subcouncil referred to in section8(1)(a), (b), (c), (d), (e). (f) or (g),
respectively; (iii)

(xxix) “traditional authority" means any authority which in terms of

indigenous law or any other law administers the afiatrs of any tribe

or group of indigenous people or any other persons resrdent Within

an area under the control of a traditional leader: (xxvm and

(xxx) “tradttronal leader" means anv person who in terms of indigenous

lax: or an} ether lau is in charge of or exerctses control over a

traditional authorttt (xxvr)

TRA\SIT|()\AL EXECL'TH’E COL'NCIL

Establishment o! Transitional Executive Council

2. There is hereb} established a councnl to be known as the Transrtronal

Executive Council. which—
Ia) shall, subyect to secuon 3, for the purpose of attaining the ObjeClS

referred to tn that section. have the executive and other powers

conferred upon It by or under thxs Act; and

(b) may exercrse such other powers and shall perform such duties as may be

conferred or imposed upon it by or under any other ‘3“1

Objects of Council

3. The objects of the Council shall be to facilitate and promote. in conjunction

with all legislatiVe and executive structures at all levels of government in South
Africa. the preparation for and transition to a democratic order tn South Africa
by—

(a) creating and promoting a climate for free political particrpation by

endeavouring to—
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(i) eliminate any impediments to ley’timate political activities; _
(ii) eliminate any form of intimidation which has a bearing on the said

transition;
(iii) ensure that all political parties are free to canvass support from

voters and to organize and hold meetings and {at those purposes
have access to all voters;

(iv) ensure the full participation of women in the transitional and
electoral structures and processes; and ‘

(V) ensure that no Government or administration exercises any 9t Its
powers in such a way as to advantage or prejudice any political

Pmy:
(b) creating and promoting conditions conducive to the holding of free and

fail elections;
(6) exercising such powers and perforating such duties as may be conferred

ot imposed upon it by any other law.

Constitution of Council

4. (1) Each Government, political party or organization which—
(n) is or was at any time represented on the Negotiating Council: and
(b) by notice in writing to the Negotiating Council commits itself to the

objects of the Council. and in respect of Itself and all organizations which
are undet its authority or control, and any armed force which is under its
authority and control, or associated with it and promotes its objectives—
(i) undertakes to be bound by and to implement ditections issued by

the Council in terms of this Act: and
(ii) renounces violence as a means of achtevmg political objectives.

shall be a participant in the Council and shall be entitled to be teptesented by one
member on the Council.

(2) The Government of the Republic of Transkei. Bophuthatswana. Venda ot
Ctsket. or any political party registered only in or operating only from or any
organization opetaung only from such a State. shall not be a panlClpanl tn the
Councnl unless—

m; the provmons of this Act. as well as the prowstons of the independent
Electoral Commusston Act. 1993‘ the Electoral Actt 1993. the Indepen-
dent Media Commissmn Act. 1993. and the Independent Broadcasting
Authnnn Act 1003 haw been incorporated mm the ham 0: the State
tt-n;etned tn

«In tnrmal htmtsmn has been made hx law In .\u:h a State tn: the applicatmr
01am Act teterted to in paragraph la! In that Slalc

(3) A parliClpflnl tn the Councnl that WlShCS to he represented on the Council
shall wuhtn seven days atterthe commencement of thissecuon by nouce in “mm:
to the State PreSldenl nominate a member and an alternate member to the
Council

(4) The State President shall wnhm seven days after the receipt of such a notice.
by proclamation m the Gazette appomt the persons so nominated as a member and
alternate member. respectively. of the Council.

(5) (a) If the Council determines that any Govemment‘ political party or
organization Wthh Is not a participant in the Council. but which bv noltee in
writing to the Council commits itself to the objects of the Council. anti tn tespect
of uself and all organizations which are under its authority or ControL and any
armed force which )5 under IIS authority and control. or associated with it and
promotes its objectives—

(i) undertakes to he bound by and to implement directions issued bv the
Council in terms of this Act: and '

(ii) renounces violence as a means of achieving political objectives,
should be such a participant. the Council shall notify the State President thereof
in writing, and the State President shall by proclamation in the Gazette declare
that Government. political party or organization to be a participant in the Council.
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(b) If such a participant wishes to be represented on the Council, it shall within
seven days after the date of the proclamation concerned by notice in writing to the
State President nominate a member and an alternate member to the Council.

(c) The State President shall within seven days after the receipt of such a notice,
by proclamation in the Gazette appoint the persons so nominated as a member and
alternate member, respectively. of the Council.

(6) The Council shall determine whethet a member thereof shall serve in a
full-time or part-time capacity‘

(7) If a member of the Council is for any reason unable to perform the duties of
his or her office, the alternate membet concerned shall act in the place of that
member, and for that purpose the alternate member shall have all the powers and
duties of the member concerned

(8) (a) If a participant in the Council or any organization under its authority or
control, or any armed force which is under its authority and control, or associated
with it and promotes its objectives—

(i) breaches the undertaking or renunciation submitted by the participant in
tenns of subsection (1)(b) or (5)02); or

(ii) fails or refuses to comply with any provision of this Act or any regulation
made thereunder, or with any direction of the Council or a subcouncil in
terms of this Act or any other law,

the Council may, if it has reason to believe that such breach, failure or refusal is
of a material nature or has occurred persistently, by notice in writing to that
participant direct it to refrain from such breach or to comply with such provision
or direction, or to see to it that such organization or armed force refrains from such
breach or oomphes with such provision or direction, as the case may be.

([7) If the participant concerned or such an organization or armed force. after
the receipt of such a notice—

(i) fails or refuses to comply with a direction of the Council under paragraph
(11) within a reasonable time; or

(ii) wilfully persists With any conduct referred to in subparagraph (i) or (ii)
of paragraph (a),

the Council may, without derogating from its powers under sectton 7(I)(j).
suspend that participant from panicnpattng in the Council or any subcouncil or any
body. committee or subcommittee established by or under this Act, for such
period and on such conditions as may be determined by the Council.

(9) A pamqpant tn the Councii which fails or refuses to nommale a member on
the Council. 0t lenmnates or suspends its parttctpanon tn the Council. or whose
pamcipation in the Council ts suspended under subsectton (8). shall nevertheless
remain bound by the obhgauons tt Incurred by becoming such a pafllCIpznl

\ mutton 010m“. remoul 1mm cm“ and filhng of \euncles in Council

5. H) H a member of the CounCtl loses the confidence of the pametpant vhuch
nommaled that member. the Counc11.on betng advtsed thereof m \«tumg h\ the
panmpant concerned‘ shall tnform the State Prestdent accntdmgly tn wntmg. and
the State President shall by proclamation in the Gazette remove that person from
office.

(2)1fa member of the Council dies. resngns from office (whtch shall he in writing
to the State President) or is removed from office under subsection (1). the
participant previously tepresented by that member shall be entitled to nominate
another person as a member of the Council, and in respect of such nominauon.
section 4 shall apply mumn‘s mumndis.

(3) Subsections (1) and (2) shall apply mutati: mumndis in respect of an
alternate member of the Council. ‘

Conditions of service, remuneration and allowances of members of Council

6. (1) The conditions of servtce, temuneration, allowances and other benefits of
members of the Council shall be determined by the State President in consultation
with the Negotiating Council.
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(2) Those members of the Council who receive remuneration. allowances or

other benefits by virtue of their employment by or position 111 any Government or

public service or administration and who continue to receive such remuneration.

allowances or other benefits while sewing on the Council. shall not recerve any

remuneration, allowance or other benefits by virtue of subsectioh (1), except to

the extent required to place those members in the position in Wthh they would

have been were it not for such employment or position, _

(3) The conditions of service, remuneration, allowances and other benefits

contemplated in this section may differ according to whether a member IS a

full-time or part-time member of the Council.

(4) An alternate member shall be entitled to such allowances, if any, as may be

determined by the Council.

Genernl powers nf Council

7. (1) The Council shall, in addition to the other powers conferred upon it by this
Act or any other law, for the purpose of attaining its objects have the power to—

(n) request and obtain, subject to any other provision of this Act. all such
information and documents as may be necessary for attaining its objects;

(b) direct a subwuncil to enquire into and to advise the Council on any

matter in connection with the functions of the Council;
(c) [nitrate or paniupate in negotiations relating to its functions and objects;
(4) appoint staff to assist the Council and the subcouncils in the performance

of their functions, and in consultation wuh the State President. to
determine the conditions of servnce , remuneration, allowances and other
benefits of such staff:

(2) request the secondment of skilled staff from any public semce In South
Afnca, SUDJCCI to any law apphcable to such staff 1n that regard. to assnsI
the Council or a subcouncil m the performance 01 ns functions.

U) make rules provndmg for the convenmg of and procedure at meetings of
the Counnl and subcouncils:

1g) appoml from among 115 members office-bearers. on enher a {med or a
rotatuonal hasrs.

1hr appmm a pcnnn bodx or Subcommllltt m |n\¢tl|t‘alr m deal \urh am
mane: vemmg n» the Lounnl s luncuunx and nv upon thereon

w open and admxmsler m nun (manual acwunls and
w take such steps. Including legal sltpx, 111 terms at am law or the common

lau . a; ma» he necessan logwe ehccl to this An or roan} daemon lakcn
b) the Counol or a subcouncnl under thls Acr or an) other [an

(2) The Councrl may delegate [O a subcounml an_\ of us powers. buI n shall not
be leCSled of a power so delegated,

(3) In respect of any power delegated to a subcouncil under subsection (2) or
any power referred to in sections 12(1) and 1410 20, the Council—

(a) shall identify categories of subjects In respect of which the Council shall
itself take decisions or make recommendations;

(b) shall identify categones of subjects in respect of which decisions or
recommendations of subcouncils shall have no force or effect unless
ratified by the Council;

(c) shall be informed by each subcouncil of all decrsions or recommenda-
tions of that subcounc' '

(d) may revrew, amend or withdraw any such decision or recommendation
of a subcouncil: and

(2) may exercise that power itself.

(4) If the Council exercises any power by Virtue of subsection (3). the relevant
provisions of this Act relating to the subcouncil conoemed shall apply mummy
mutandi: in respect of the Council.
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(5) Notwithstanding any provision of this Act, the Council at a subcouncil, in

exercising any power referred to in section 14(9), 14(1), 15(1)(g), 16(2)(f),
16(2)(g),17(1)(a),17(1)(h),17(3),18(n).190% 20(l)(k) or 20(1)(1) shall not be
limited to acting within the scope of the objects of the Council,

SUBCOUNCILS

Esuhlishment of subcoundls

8. ( 1) There are hereby established the following subcouncils under the control
and supervision of the Council:

(a) Subcouncil on Regional and Local Government and Traditional

Authorities;
(b) Subcouncil on Law and Order, Stability and Security;
(c) Subcouncil on Defence;
(:1) Subcouncil on Finance;
(2) Subcouncil on Foreign Affairs;
(I) Subcouncil on the Status of Women; and
(g) Subcouncil on Intelligence.

(2) la) Additional subcouncils may be established at the request of the Council
by means of an amendment to this Act as contemplated in section 28, if the
establishment of such subcouncils IS necessary for the Council to perform its
functions.

(1)) If any dispute between the Council and State President arises as to the
necessity of establishtng such subcouncils. the matter shall be referred to the
Special Electoral Court for determination

(3) A subcouncil shall—
(a) subject to sections 3 and 7(2) and (3), for the purpose of attaining the

objects of the Council have the powers conferred upon it by or under this
Act or any other law;

(b) report to the Council m such manner and at such nmes as may be
delermmed by the Council.

Constitution of subcouncils

9. (1) (u) The members of the subcounci|s shall be appointed by the Council tn

2 tuH-time capacity.
lb) The Counc11 shall gwe nottce tn the Gazette of each such appomtment.
(2) 1a) The membershxp of a subcounctl shall not be restncted to members of the

Councn.
(hr The suhcuunt‘ils referred to In section 8(1)!”1r:and1gi.sha|leach have

exgm memnen
101m tuhcnuncus merred to m sermon h(hvm (d! m and 1f: shall cur.

haxe su memtvcrs
(3| The Councn shall not appomt more than one person teptesentmg a

pamcular partmpant tn the Counctl on a pantculat subcounctl
(4) If a member of a subcounul Is for an) reason unable to perform the dunes

of bus or her office the Counct] ma) 1n wnttng appomt a substxtute to act 1n the
place of the member concerned. and for that purpose that substttute shall have all
the powers and duties of the member concerned.

Vacation 0! office. removal from office and filling nf vacancies in subcouncils

10. (1) If the Council is satisfied that a member of a subcounci] is unable to
perform his or her duties satisfactorily. the Council shall remove that member
from office and shall give notice of such removal tn the Gazette.

(2) If a member of a subcouncil dies. resigns from office (which shall be in
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Conditions of service. remuneration and allownnces of members of subcnuncils

ll. (1) The conditions of service. temunetation, allowances and other benefits
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(2) Section 6(2) shall apply mutatis mutundt’s in relation to members of

subwuncils. _

(3) A substitute contemplated in section 9(4) shall be entitled to such

allowances. if any, as may be determined by the Council.

General powers of subcouncfls

12. (1) Except in so far as the Council determines otherwise under section 7(3),

8 subcouncil shall have the power to-
(A) request and obtain, subject to any other provision of this Act. ail su_ch

information and documents as may be necessary for performtng Its

functions and attaining the objects of the Council:
(b) initiate or participate in negotiations relating to its functions and objects;

(5) appoint from among its members oflice-bearers. on either a fixed or a

rotational basis; and
(d) appoint a person or body to investigate any matter relating to the

functions of the subcouncil and to report thereon. > _ ‘
(Z) (a) A subcouncil may establish one or more subcommittees to assist tt tn the

performance of its functions.
(b) A member of a subcommittee may be, but need not be, a member of the

Council or of the subcouncil concerned.

SPECIFIC POWERS AND DUTIES OF COUNCIL AND SUBCOUNCILS

Powers in regard to certain proposed legislation and nther actinns

l3. (1) (11) Each Government and administration shall keep the Council
informed of and shall provude it wtth copies of all of its proposed Iegislanon.
including regulations. by-laws and other subordtnate legislation. which haVe a
bearing on the ObJCClS of the Council.

(b) If the Council or the subcouncil concerned has reason to believe that an}
proposed legislation of an) Government or administration ts hke|y to have an
adverse effect on the attainment of the objects of the Council. ll ma}. after
affording the Government or administration concerned an 0pp0flunll)‘ to make
representations to the Council or the subcouncil concerned. and subject to the
other provisions of thus Act. direct that Government or administration m writing
not to proceed nth the legislation concerned. and that Government at
administration shall tuhten to section 23 complt With such direction

(I > MI Lach (ymernment and ldmlnlSHIIlOn each pOillICii pam 01 mgmu.
non partnerpatm: m the Countil and etery other political pam. shall key the

Councxl rnlormed 01. and the Councnl shall. sublect to the other prcxmons o: thux
Act. be entitled to requeSI and obtain tntonnatton in regard to. any decmon and
an_\ proposed or Intended action of that Government. admintstratton. pollllCal
part) or organization likely to hate a bearing on the ObJCCIS of the Councrl

rb; If the Councrl or the subcouncil concerned has reason to believe that a
decision or action of any Government. admtmstratton, POillICai part) or
organtzatton referred to in paragraph (a) is likely to have an adverse effect on the
attainment of the objects of the Counctl‘ it may. after affording the Government.
administration. political party or organization concerned an opponunitv to make
representations to the Council or the subcouncil concernedi and subfect to the
other provisions of lhlS Act. direct that Government, administration. political
party or organization in writing not to implement that decision or proceed with
that action. and that Government. administration. political party or organization
shallv subject to sectton 23. comply with such direction.

(3) Subject to section 23. each Government and administration. each political
party or organization participating tn the Council and every other polltical party
shall comply With and give effect to any direction made to it by the Council or a
subcouncil in terms of this Act or any other law.
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Powers Ind duties in reprd toxegionnl Ind local government and truditional
Iuthorltles

M. The Council shall, for the purpose of attaining its objects. have the following
powers to be exercised through its Subcouncil on Regional and Local Government
and Traditional Authorities:

(a) To acquaint itself with and monitor developments, policy objectives and
targets in relation to regional and local government, relevant organiza-
tions active in the field of local government and traditional authorities;

(b) in regard to regional and local government matters, to propose the
amendment, repeal or enactment of legislation, including subordinate
legislation;

(6) to promote the objects of the Council generally, and in particular in
regard to regional and local government elections, and to educate the
public on the electoral processes;

(d) to liaise with all organizations and bodies relevant to the functions 01 the
Subcouncil, including the Local Government Negotiating Forum.
regional govemrnenls, the Electrification Forum, the National Peace
Secretariat. demarcation boards or commissions, the Independent
Electoral Commission and the National Housing Forum;

(e) to be informed of and to make pmposals regarding xegional and local
government budgets. the powers. duties and functions and the restruc-
turing and rationalization of regional and local government administra»
tions. transitional measures, interim local government structures and the
demarcation of boundaries. and shall consult with the Local Govern-
ment Negotiating Forum and other interested bodies regarding such
proposals;

(1) to monitor any collapse of services and shortfall of finances in any
regional or local government and to make recommendations designed to
redress problems in this regard;

(g) to request and obtain information regarding—
(i) the disposal and intended disposal of regional and local government

assets; and
(ii) intended loans by any local government;

(h) to make recommendations 10 the appropriate institutions and authon»
[ICS on—

(i) legislative and executive measurest either exnstmg or proposed.
which may affect traditional leaders' powers dunng the transmon.

(n) free and fan pollllcal pamcxpation in areas in respect of Wthh
traditional leaders cxems: their powers: and

(m) matters of material concern Io traditional leaders and then
communities and

m In appime am amendment 0! the Ienm ov condmom o! and ant
diminutmn o! o: mueas: tn the lemunerahon of tradll-onal mom

Powers and duties in regard to law and order, stability and security

15. (1) The Council shall‘ for the purpose of attaining its objects‘ have the
following powers to be exercxsed through its Subcouncil on Law and Order,
Stability and Security:

(a) To establish a national mspectorate comprised of members of policing
agencies and such other persons as the Subcouncil may determine which
shall investigate and monitor all policing agencies‘ and shall liaise with
all such agencies or their inspectorates in order to promote the objects
of the Council;

(b) to investigate. or order the Investigation by the national inspectorate of,
any matter relating to the functions of the Subcouncil. and for such
purpose the Subcnuncil and the national inspectorate shall, subject to
the other provisions of this Act—
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(i) have the authority to interview such persons as they may wl'lslder
necessary; and , _ . . i

(ii) have access to all such documents and faculties 9f any policing
agency as may be necessary for the purpose of the tnvesllga'lom

(c) to establish, in consultation with the Ministers responstble for the

various policing agencies, a national independent wmplatnts mecha-
nism under the control of a civilian, which shall be tesponstble for the
receipt and investigation of complaints lodged by membere of the puhhc
concerning alleged misconduct by members of pohctng agencies:
Provided that if no agreement is reached between the thstets
concerned and the Subconncil within one month of the establishment of
the Subcauncil, the matter shall be referred to the committee referred to
in subsection (3)(c) for final determination;

(d) to request and obtain, subject to the other provisions of this Act, any
infomation or crime intelligence reports compiled by any poltcnng

a enc ;
(e) t: estzblish a committee comprised of local experts or of local and

foreign experts, to evaluate or monitox any police action. conduct or
reform relating to the objects of the Council;

07 to call for a report on and evaluate the impact of any steps taken by any
policing agency to prevent political violence. including such steps as any
polidng agency is required to take in terms of the National Peace Accntd
and relevant legislation;

(g) to make proposals, after such consultation as it may deem necessary and
in consultation with the policing agencies concerned, to improve the
effectiveness of and community co—operation with such policing agen-
cies, which proposals shall be given effect to by the participants in the
Council and the policing agencnes concerned;

(It) to receive all recommendations of the Police Board, and to request the
Police Board to conduct inquiries and to make recommendations in
relation to any policing policy;

(1') to attend. and require the mmutes of, any relevant meeting of any
policing agency;

(I) to formulate a statement of values and objects for the promotion of law.
order. peace, stability and security for polinng agenciesi and to
Introduce or amend a code of conduct whlch shall be binding on all
policmg agenctes. all participants in the Council and. With the consent of
any Signatory of the National Peace Accord not parttcnpaung m the
Council. on that Signatory as well:

(k) to require the ll’lVCSllgallOn of any actmu or action t“ a member 0! a
pohcxng agentx which ts alleged I0 have m to have had an adxerse met!
on the attainment o! the ubtects 01th: (aunttl and in mmultatmr u m
the appropriate Mtntsxet uhne necessan tequtre tn: sutpcmmn a ur
tull pm. 01 such member pending the outcome 01 the intcsngatmn

(II to liaise With the Independent Electoral Commissmn and the hauonal
Peace Secretariat and other structures of the National Peace Accord
concerning matters relevant to the objects of the Council. and
to receive all proposed regulations and directives govemtng the activlties
of the National Peacekeeping Force and to make recommendations tn
regard thereto.

(2) (a) Notwithstanding any other law the power of the State Ptesident to
declare the existence of a state of emergency shall be exercnsed only after
consultation with the Subcouncil,

(b) The Council may by a decision which has the support of at least eighty
percent of the members of the Counctl, revnew such a declaration and direct the
State President to withdraw it, and the State President shall forthwith comply wuth
such a direction,

(771
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(3) (a) Subject t0 subsection (2) and patagtaph (b). any Minister or other person

(hereinafter in this subsection referred to as “the functionary") who has the

authority to declare the existence of a state of emergency or to declare an area to

be an unrest area, as the case may be‘ and to make regulations with regard thereto,

shall do so in consultation with the Subcouncil.
(b) Whete the circumstances are urgent and pressing and the functionary

concerned is unable to consult with the Subcouncil before making such a declaration,

the funett'onary may make such a declaration without such consultation: Provided
that if the Suboouncil at its first meeting thereafter, having due regard to such reasons
asmaybe advanced by the functionary for such declaration, does not give its approval
to the declaration concerned, the functionary. on being notified thereof by the
Subouuncil, shall, subject to paragraph (c). forthwith withdraw the declaration.

(c) If the functionary and the Subwuneil are unable to reach agreement as to the
necessity of a declaration referred to in patagtaph (a) or (b) , either party may refer
the matter for determination to a committee, composed from the civilian
membexship of the Police Board, which detemtination shall be given within three
days of such referral and shall be binding on the htnctionary. the Council and the
Subcouncil, and be given effect to.

(d) The committee referred to in paragraph (c) shall be comprised of the
chairpexson and the vice-chairperson of the Police Board and one other membex
of that board elected by the civilian members of the board.

(4) To the extent that an agreement of the natule contemplated in section 346 of
the Police Act, 1958 (Act No. 7 of 1958)‘ could have an effect on the attainment of
the objects of the Council. the deckion to enter into such an agreement shall be taken
by the responsible Minister or other responsible functionary in consultation with the
Subcouncil.

(5) The State President and the Minister of Law and Otdet, exetdsing any power
under section 3 0f the Police Act, 1958, and the appropriate funetionary exercising
corresponding powers provided for in corresponding ley‘slation of the Republic of
Transkei, Bophuthatswana, Venda or Cisket 0! any sclf~goveming territory, in
telatton to an officer of the rank of brigadier or above, shall act in ccnsultatton with
the Subwuncil, which may propose such action itself: Provided that if no ayeement
is reached between the State President or the Minister or the funcuonary wncemed
and the Submuncil. any of them may refer the matter to the committee teferted to
tn subsection (3)(c) fat determmanon. whtch detenmnation shall be pven WILhflI

seven days after such referral and shall be binding and be given effect to.
(6) rm To the extent that it may affect the obyects of the Comet]—

(i) the Mtntster of law and OIdCL exetmsmg any power tn terms of seetton

33 ot the Poltce Aet.1958tto make. amend or repeal tegulattons. or issue
dttecttves. govemtng relevant aspects of police conduct. functtontng
structures and testtuetunng. and

(m the appropriate tuncttonan exemstng eortetpondm; pouen ptmtdcd

tot tn ccnespondtng Iegtslattan ol the Republtr at 'i tanstet Bophulh¢~

ts“ ana. \ enda ot Ctsket or am selt~governtng ternton.
shall act in consultatton wtth the Subcounml. which may propose such aClan Itself

Ptovtded that 1! no agreement IS reached between the Mtntstet ot the tuncttonat)

and the Subcounctl. etthet party may refer the matter to the commtttee referred

to tn subsection (3)(c) fot detenmnatton. which determmatten shall be gtven

wtthin seven days aftet such referral and shall be bindtng and be gtven efleCt to,

(b) When the Mintstet of Law and Order. or the appropnate funcuonaty

exetetstng correspondtng powers provided for in correspondtng legislation of the

Republic of Transkei. Bophuthatswana, Venda ot Ctskei at any selfigoveming

territory. issues directives of the nature contemplated in section 4 of the Police

Act. 1958. the said Mtnister or functtonary shall inform the Subcouncil thereof.

(7) (a) The various policing agencies shall designate officers of the tank of

brigadier or above to aSStst the Subcounci] in drafting rules to ensure unifonntty

of conduct of members of the said agencies and the co-otdinated control and

command of such agencies tn so far as such conduct or the functions of those

agencies have a bearing on the obyects oi the Council.
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(b) The said rules shall be formulated within one month after the estahhshment

of the Subcouneil and shall be promulgated by the Cqunal by notice In the

Gazette: Provided that it the rules are net formulated within that penod or do not

meet with the approval of the Minister or functionary referred to tn subsectton

(6)“), the matter shall be referred to the committee referred to m subsection

(3)(c) for final detemtination. .

(c) The officers referred to in paragraph (a) may be summoned at any tune to

assist the Subcouncil in the performance of its functions.

Powers end duties in regtrd In defence

16. (l) (a) Each military force shall, at the same time as the submission of the

relevant commitment, undenaking and renunciation contemplated in section

4(l)(b) or 4(5)(a), or as soon as possible thereafter, by notice in writing to the

Negotiating Council or the Council—- _
(i) associate itself with that commitment, undertaking and renuncnanon;

and
(ii) acknowledge the authority of the Council and the Subcouncil on

Defence for the purpose of attaining the objects of this Act.
(b) Any military force which fails to comply with paragraph (a), shall not be

regarded as an armed force, a defence force or a military force, as the case may
be, fox the purposes of this section.

(2) The Council shall, fox the purpose of attaining its objects, have the following
powers to be exercised through its Subcoundl on Defence:

(1:) To be kept informed on a continuous basis by each military force
regarding its activities (including, but not restricted to, the planning.
preparation and execution of any action by such military force) likely to
have an adverse effect on the attainment of the objects of the Council:

(b) to be kept Informed an a continuous basis by each participant 1n the

Council of any proposed legislation (including subordinate nglSiaUOnl
and internal directives or rules regarding the conduct and deployment c!
any military force;

(5) to Investigate through an independent body appointed or designated b}
the Subcouncil. or order the investigation of. the conduct of an)‘ membev
or members of a mihtary force which 15 likely to have an adverse effect
on the attainment of the objects of the Council;

rd; in respect of any actmty or action by any member or memben o! a
mxlnan 107:: which IS alleged to have or to have had an amen: (tire!
on [he umnmcm o! the chums ol the Counnl, u» tetnmmcn:
appropmlc dumplman measures or cnmmal proceedmp and mar lf‘
consultation mm the commander o! the mlhlan tare: concerned [ht

resmcnon l0 barrackk or suspensmn. on lull pay of such membev or
members pendmg the outcome of such measures or procttdlngx ow
recommend appropnate measures m regard to an) unu or clemenl e!
such military force:

re) [0 ionnulate a code of conduct which shall be bmdmg on all member: of
all military forces. and to monitor us observance;

(f) to undertake or to commission research into any relevant matter.
including. but not hmited to. the parliamentary controlt COmpOSIHOm
manpower policy (including conscnpnon). organization and executive
command of a future South African defence force‘ the policy in regard
to armed forces which are not under the authority and control of
participants in the Council, and the future of the arms and related
indusmes;

(g) to qversee any planning. preparation and training for a future Somh
Afncan defence force;

()1) to liaise with the media and with the various military forces so as to keep
the military forces and the public informed of developments regarding
defence-related matters;

(1') to monitor media reporting on defence-Ielated matters;
(j) to establish a co-ordinating council, comprised of the commander m a
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person desigtated by the commander, of every military force. which
shall—
(i) liaise with all military forces in order to promote the objects of the

Council; and
(ii) report and make recommendations to the Subcouncil. as and when

requixed, Oonceming any matter relating to the functions of the
Subcouncil; and

(k) to budget for and be allocated additional resources for the daily
maintenance, the remuneration and allowances, if any, and the
administration in assembly points within South Africa at all armed
forces: Provided that the location of and the security arrangements in
regard to such assembly points. the extent of such maintenance,
remuneration and allowances, if any, and the requirements entitling a
person to be tegatded as a member of an armed force for the purpose of
this paragraph. shall be subject to agreement by a committee of experts
appointed by the Planning Committee of the Multi-Party Negotiating
Process. and comprised of representatives of the military forces of
participants in the Negotiating Council designated by the commanders
of these forces,

(3) For the purpose of subsection (2)(k) a person shall not be consudeted a
member of an armed force as defined in section 1. unless—

(a) that person was a registered member of such armed force at the
commencement of this section and qualifies in terms of the requirements
referred to in subsection (2)(k); and

(b) that person's name and other particulars are included in a certified
personnel register. which shall be submitted by such armed fame to the
Subcouncil within 21 days after the commencement of this section or. in
the case of a participant referred to in section 4(5). within 21 days after
the publication of the relevant proclamation retened to in section
4(5)(u), and which register shall be updated monthly.

(4) (a) The Council shall, in consultation With the Minister of Defence. make
regulations goveming—

(i) the deployment of any defence force unit in crime prevention or
peacekeeping operations: and

(ii) the relationship and interaction between such a unit and any other unit
of a defence force‘ the National Peacekeeping Force or any policing
agency involved m such operations.

and any such deployment and the discontinuance of such deployment shall take
place only in accordance With such regulations and With the concurrence of both
the said Minister and the Subcouncil

lb! Unll] such regulations hue been promulgated. a detence force unn ma\ he
deplmed 01 continue to be ceplnved in mm: prexenuon and peacekeeping
operations In terms 0! unsung laws governing such deployment Prouaed that m
respect 01 am such deplm'mem—

(1) which took place belore the commencement of this section. the
Subcouncil ma) revneu such deployment and. in consultation wuh the
Minister of Defence order the discontinuance of such deployment.

(in) which takes place after the commencement of this section. such
deployment and the discontinuance of such deployment shall take place
only With the concurrence of both the Minister and the Subcouncil.

(c) If the Council or the Subcouncil and the Minister are unabie to reach
agreement on any matter dealt with in this subsecttun or. in the case of the
regulations contemplated in paragraph (a). are unable to reach such agreement
within one month of the appointment of the members of the Subcouncil. the
matter shall be referred to the Special-Electotal Court for determination

(5) Notwithstanding subsection (4)01), but subject to section 13(2)1b). the
command structure of any military force shall remain tesponsible for the day to
day management of such force. including routine transfers. training‘ promotion
and. in the case of any defence force, any routine defensive functions relating to
the protection of the integrity of the borders of the State concemedv
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(6) The Suhcouncil may establish— _ , .
(a) monitoring mechanisms to ensure that its diteettves ate eomphed Wlth

and that the activities at any military force have no adverse effect on the
attainment of the objects of the Council;

(b) any mechanism to ensure appropriate interaction between the Subcoun-
cil, the various military forces, the National Peacekeeptng. Force.
policing agencies and any other relevant agency at national, regional or
local level,

(7) The Minister ofDefence, exercising the powers in terms of the Defenee Act,
1957 (Act No, 44 of 1957). and the appropriate functionary exercising corresppnd-
'tng powers provided for in the corresponding legislation of the Republtc of
Transkei, Bophuthatswana, Venda 0t Ciskei, to make, amend or tePeal
regulations regarding matters concerning defence force conduct. functionmg.
structures and deployment relevant to the objects of the Council. and any
commander of an armed force issuing directives in regard to such a matter, shall
act in consultation with the Subwuncil, which may itself propose such regulations
or directives or the amendment or repeal of such regulations at ditecttves:
Provided that if no agreement is reached between the Minister, functionary 0r
commander and the Submuncil. the matter shall be referred to the Spectal
Electoral Court for determination.

(8) Withuut derogattng from the rights of any participant in the Council in terms
of section 23. the commander of any military force shall ensure that any directive
of the Subcouncil regarding the deployment or conduct of any military force is
made known to and binding upon all members of such military force, including,
where appropriate, by incorporation thereof in the relevant standing orders and
any disciplinary code,

(9) The Subcouncll shall have the responsibility to ensure and monitor-
(a) the audit and effective supervision of the arms and armaments of any

military force. by that force; and
(bl the identification of the personnel of any military force, for which

purpose every milttary force shall submit a certified personnel register to
the Subcouncil within 2] days after the commencement ofthts SCCKIDD 0L
tn the case of a participant referred to in semen 4(5), thhin 21 days after
the publication of the relevant proclamation referred to tn secuon
4(5)Ia). and shall update such register on a monthly basis.

(10) (n) The Subeouncil shall budget for and be allocated the necessary
resources to eStabltsh and matntatn a force, to be known as the National
Peacekeepmg Force. the functions of whtch shall relate to the matntenance of
peace and public order tn South Afnca.

(h) The National Peacekeeptng Force shall be compnsed of members 0!—
1.) all mthtan forces. as (at as practicable tn equal numbers except m

m lay i) am such tome pteleys Io eontnhute lenu members to tm-
Force and

ill! urn mltcnnt arenn lhlih taut under the autnonu and cnntrm o'
a pan-ctpam m the (cunnl,

wtshtng to be represented In that Force
(1] I The Suhcounctl shall establxsh a National Peacekeepmg Force Command

Council‘ compnsed of representatives of all the mtlttary forces and pOlIClng
agenctes parttcnpatmg tn the National Peacekeepmg Force and wtshtng to he
reptesenled on that Command Council.

(12) The SubcounCIl. tn consultation with the National Peacekeepmg Force
Command Councxl. havmg due regard also to the interests of women, shall—

(a) establish and see to the ltamlng ofa umt of National Peacekeeptng Force
instructors who may be drawn from the participating milttary forces and
poltcmg agencies but shall also include foreign experts;

(b) formulate the philosophy. doctrine. syllabt and ttatning policy of the
National Peacekeepmg Force;

(c) establish criteria for the recruitment. training and selection of membersof the National Peacekeeping Force;
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(d) establish the command structure of the National Peacekeeping Force
and appoint. and in its discretion dismiss, the Commander and other
senior officers, above a rank to be determined by the Subcouncil, of that
Force, which command structure shall be accountable to the Subcouncil
through the National Peacekeeping Force Command Council;

(2) detemtine standard operational procedures for the National PeacekeepA
ing Force;

0) consult with other military forces and policing agencies regarding the
deployment and operation of the National Peacekeeping Force; and

(g) make regulations regarding—
(i) the powers and duties of the National Peacekeeping Force;
(ii) the circumstances under which the National Peacekeeping Force

may be deployed;
(iii) the conditions of service and remuneration of members of the

National Peacekeeping Force: Provided that the provisions of
section 6(2) shall apply mummy mumndu to such members;

(iv) the relationship and interaction between the Natronal Peacekeep-
ing Force and any other military force or policing agency deployed
in a peacekeeping operation in the same area as the National
Peacekeeping Force;

(v) a disciplinary code. including a code of conduct, for members of the
National Peacekeeping Force;

(vi) the apphcation of any existing law relating to any matter referred to
in subparagraph (i), (ii), (iii), (iv) or (v). with such adjustments, if
any, to that law as may be considered necessary.

(13) (a) The National Peacekeeping Force shall have its own distinctive uniform
and insignia, and its vehicles shall be marked distinctively.

(b) The Subcouncil shall—
(i) in consultation with the National Peacekeeping Force Command

Council and after consultation with the South African Defence Force,
determine the requirements of the National Peacekeeping Force m
respect of uniforms. transport. accommodation, equipment and other
logistical support; and

(ii) budget for and be allocated funds for this purpose.

It) The uniformsr transpon. awommodatronr eqtupment and other Iogrsucal
suppon referred to in paragraph (b) shall be supplied by the South Atncan
Defence Force. errher from Its own resources or from the resources of any other
defence force or polrcrng agency or any other source for the account of the
Subcouncrl.
(NI 1n the event of the Suhcouncil and the Nanonal Peacekeepmg Force

Commznd Council being unable to reach agreement on am matter retened to m

subsection ( 12: the matter shall be reterred to the Cnuncrl. uhrch shall cndea\ nut

to resolve H mm; uhnch the matter shall be reterred to the Specxal Elecroval

Court tor detennmanon

Powers and duties in regard to finance

17. (1) The Council shall, for the purpose of attaining its objects, have the
following powers to be exercised through its Subcouneil on Finance:

(a) To be informed of recent economic development; economic polrcy

objectives and targets for the medium term and. more particularly, for
the ensuing fiscal year (1994/95);

(12) to be represented on all function and budgeting committees in respect of

the 1994/95 fiscal year of any Government or regional authority with a

view to ensuring that funds are not applied in a manner favounng one or

other political party;
(5) to receive such reports. and in addrtion such infomation relating to fiscal

transfers. as are reasonably necessary for the Subcouncil to perform its

functions in terms of this Act;
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(d) to approve any measures designed to rationalize Treasury functions in

(2)

(fl

(3)

(h)

(i)

the process of realignment of governmental structures: _ _ 4
to advise the relevant departments of State concerning the pnvaHSmOfl
or tendering out of functions currently performed by those departments;
to investigate or require the investigation of specific allegattons of
corruption or inefficiency that may have an adverse effect on the
attainment of the objects of the Council;
to monitor the contents at existing public service disciplinary codes and
to request disciplinary investigations into the conduct of public servants
who fail to perform their duties within guidelines governing {manual
discipline and authorized or proper expenditure;
to make recommendations regarding the prevention of wasteful expen-
diture; and
to monitor any expenditure of State funds by any Government or any
department of State or any institution funded wholly or partly from State
funds, and to ascertain whether any public monies or State funds have
been allocated or given improperly to any political party.

(2) In the exercise of its powers and the performance of its duties, the

Subcounci] shall, subject to the other provisions of this Act—

(a)

(b)

have access to all information relating to its functions available from any

Government or admtnistration, the South African Reserve Bank, the
Central Economic Advisory Service, the Tax Advisory Comtruttee and
the National Economic Forum; and

be entitled to mnduct such research as it considers necessary.
(3) In the course of the preparation of the 1994/95 budgets of any Government,

the views of the Subcouncil shall be taken into account, and there shall be
consultation on—

(a)
(b)

(C)

(d)
(t)
(f)

the overall level of state expenditure;
the composition of security‘ social. economic and general state
expenditure, broken dawn into capital and recurrent expenditure;
the level and composntion of any taxes to be collected by any
Government;
the financing of budget deficits;
the contingent liabihties of any Government: and
any other matter considered by the Subcouncn] to be relevant to the
Objects of the Council.

(4) (a) The Subcouncil shall be Informed of and us approval obtamed for—
(I)

(n)

the upgradtng of any post or the ereanon of any new post In the publtc
servtce of any Government above a level [0 be determtned by the
Subcounctl. and
an» amendment to or devtatton ttom the laws gmerntng the reuternenx
ct memben of am such pubh: unit:

(by The Subctvuncn Shqlt be untamed o! the pmposed mm; 0! ant \acam pov
tn the puhlu sentcr 0: am (nnernmem ahote . Incl [0 be aetermmed m Int
Subcouncn

(SlThe Subcounul shall be prmtded on a connnuous baS|S wtth tull pantculan
tncludtng the Intended purposes, concerntng an_\ next International {manual
agreement whtch IS being negonated between a Government and an) foretgn
government at tnternattonal agency. and no such agreement shall be conduded
whom the pnor approval of the Subcounctl

(6) The Subcounul shall be tnformed of transfers of publtc funds as between the
vanous Governments. regardless of the departments from Wthh the transfers are
made.
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(7) The Subcouncil shall be informed on a monthly basis of domestic borrowing
by the various Governments of amounts in excess of a figure determined by the
Council,

Powers and duties in regard to foreign aflairs

18. The Council shell, for the purpose of attaining its objects. through its
Subcauncil on Foreign Affairs. in regard to foreign policy liaise, monitor, make
recommendations and, where it is considered necessary. assist with a view to—

(a) achieving progressively the broadest possible consensus on matters
affecting South Africa‘s international interests, particularly its long-term
rnterests;

(b) securing appropriate agreements with the international community
regarding the contribution that community could make to the peaceful
transition to democracy in South Africa;

(c) in consultation with the Subcouncil on Finance, securing such interna»
tional assistance as the Subcouneil considers necessary in order ta
address the socio-economic needs of the people as a whole and not to
serve the interests of one or other political party;

(d) ensuring that any foreign policy initiative benefits the country as a whole
and not one or other political party; and

(e) promoting such international relations, including trade, finance, culture
and sport relations, as in the opinion of the Subeouncil will benefit the
country as a whole

Powers and duties in regard to the status a! women

19. The Council shall‘ for the purpose of attaining its objects. with a view to the
full and equal participation of women in the preparation for. the implementation
of and the transition to a free and democratic order tn South Africa. at national,
regional and local levels. have the following powers to be exercised through its
Subcouncil on the Status of Women:

(2) To liaise wrth and advrse all participants in the Council. all subcouncrls.
the Independent Electoral Commission. the Independent Media Com-
mission. the independent Broadcastrng Authontyx Governments. rele-
vant departments of State. local governments. tradrtronal authormes
and pohcymakrng forums:

Ibr tn propose amendments to exrsung or proposed lcgrslanon and f2C|lIIalc
the lmplcmtnlallon of such legislation.
to request rnlormanon and make tunnel and suhstamne represenlanom
regavdmg am German or actan relerred to m section lJlZna;

Id! to “BIS: wuh all emplove: and emplover organrzauons, aH gloupk 0!
women (m pamcular rural women and women under customan unlonSl
and any other relevant orgamzauons and structures:
to mvesugate any matter affectrng the status of women and relatrng to
the objects of the Council. for which purpose it shall have the aUKhOl’ll}
to interview any officer or employee of any participant m the Council or
of any regronal or local government:

(f) to commission research:
(3) to promcte and monitor educational programmes regarding the partner-

pation of women in the electoral process;
to ensure that positrve, practrcal steps are taken to enable all women to
exercise fully their right to—
(i) vote in all electrons and public referendums. be eligible for election

to all publicly elected bodies and freely participate in the political.
public and electaral processes at all levels in South Africa;

(ii) participate m the formulation and implementation of policy at all
levels of government and in the Council;

(iii) equal opportunity in the appointment to, participation in, election
to and promotion within all structures at all levels of government;
and
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(1')

(1)

(iv) be free from intimidation and harassment;
to make recommendations to all participants in the Conncil. the other
subcounells, the Independent Electoral Commission, the Independent
Media Commission, the Independent Broadcasting Authority. the
National Peace Secretariat, policy-making forums, all statutory commis-
sions and all electoral educational programmes on steps to promote the
free and equal participation of women in the electoral process: and
to submit proposals to the Subcouncil on Finance and the relevant
departments of State in regard to the 1994/95 budget on the allocation of
resources (or the promotion of the equality of women and their
panicipation at all levels of government, including appropriate pro-
grammes and mechanisms,

Powers and duties in regard to intelligence

20. (1) The Council shall, for the purpose of attaining its objects. have the
following powers to be exercised through its Subcouncil on lntelligence:

(a)

(b)

(c)

Id

{1/

(g)

(h)

(i)

To acquaint itself, subject to the other provisions of this Act. with the
nature. objects and functioning of every intelligence service or structure
in South Africa (hereinafter in this section referred to as “servtee“):
to establish a Joint Co-ordinating Intelligence Committee (hereinafter in
this section referred to as “the Committee“), comprised of the head or
a duly authorized senior representative of every service. which Com-
mtttee—
(i) shall monitor and liaise with all services in order to promote the

objects of the Council, taking into account matters of common
concern in relation to the Subcouncil on Law and Order, Stability
and Security and the Subcouncil on Defence; and

(ii) may» if it considers tt necessary to do so, establish a management
structure which shall manage the affatrs of the Committee.

to adopt a set of basic pnnmples on tntelltgence. which could also serve
as a ham for the creation of a national intelligence capability In a new
democratic dispensation;
to lormulate a code of conduct whtch shall be binding on all memhcn nt
Ill semen during the period ol transmun and uhtch could sen: » .
mm to: an otttcul code 01 conduct tn a nu oemoctztu. dl\[\(n\4‘l
to monitot In consultation tuth the Committee the eumvmnu u ..

sen‘tcet and their members mm the said cnde or conduct
[0 intestigate. or order the investigation by the Committee or am
matter (tncluding complaints bt members of the publtc) relating It) the
objects of the Councrl or the said code of conduct:
[0 require the tnvesttgatton by. or under the supervtsion of. the
Committee of any activrty or action by a member of any sen'tce which ts
alleged to have or to have had an adverse effect on the attainment of the
objects of the Council or the said code of conduct and. In consultation
With the appropriate Minister or the head of that serum. as the case ma)
be where appropriate require the suspension. with full pay. of such
member pending the outcome of the investtgatiort;
to request and obtain. subject to the other prOVISlOns of this ACL on a
regular basis from all services. via the Committee. evaluated informa-
tion on the overall security situation tn the country. highlighting threats.
actions or events that may adversely affect the attainment of the obiects
of the Council: Provtded that nothing in this subsection shall authorize
the disclosure of a document or Information relating to the above
matters but which consists of unevaluated information;
to request and obtain. subject to the other provtstons of this Act. via the

Committee, from any servme evaluated information on matters of
specral concern or urgency: Provided that such service shall—
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(i) be informed beforehmd what will be required of it;
(ii) be given reasonable time to prepare the required information and

its presentation in that regard; and
(iii) have the right to be assisted ox represented by persons duly

authorized to do so;
(i) to make recommendations on steps to ensure that a service does nat

perform or carry out any act or operation likely or intended to
undermine the attainment of the nbjects of the Council;

(k) to make pxoposals regarding suitable legislation relating to the practice
of intelligence in a new political dispensation including sunable
mechanisms of accountability and political supervision; and

(I) to facilitate the transition to a future intelligence dispensation by
commissioning research and making proposals in this regard.

d (2) The Subcauncil shall in the exercise of its powers and the petformance of its
ultes —

(a) taking into consideration the sensitive nature of intelligence, deal with

intelligence matters in a manner conducive to the nattonal interest and

not sectional interests; and

(b) recognize that the day to day management of every service remains the

responsibility of the relevant Minister or head of such service, and that

all services shall during the period of transition, subject to section 3,
conttnue to fulfil their duties to their respective principals.

(3) (n) If there is any dispute in relation to an investigation referred to in

subsection (1)0) or (g), the matter shall, having regard to the sensitive nature of

intelligence. be referred to the appropriate Minister or head of the service

concerned in order to attempt to resolve the issue.
(b) If the issue is not so resolved the matter shall be referred to the Special

Electoral Court for determination.
(4) Any power conferred upon the Subcouncil by this Act and which overlaps

with any power conferred upon the Submuncil on Law and Order, Stability and

Security or the Subcouncil on Defence, shall be exercised in conjunctton wtth such

other subcouncill

GENERAL AND SUPPLEMENTARY PROVISIONS

Appltutmn of Act

2L Ill hotwtthstandtn; the Sell~governmg Terntoncs Constitutton Au 10‘1

(Act he ll of 1971 l. or am other last. U‘lh Act and an} amendment thereol 0!

addlllOn thereto under SCCIIOn 28. shall also appl} tn all sell-govemmg terntones

(2) 1a; In the event of any of the Republtcs ol Transkel. Bophuthatsuana.

Venda or ClSkCI dectdmg to tncorporate the ptovtstons of this Act mto llS law . such

agreements as may be tequtred to secure the co»ordtnated tmplementatton of the

relevant legtslation may be concluded. and such an agreement shall have the force

of law.
(b) Any such proposed agreement shall be placed before the Negottatmg

Council or the Council, as the case may be.

Procurement of information

22. (1) The Council or a subcouncil shall comply with a request by a member of

the Council or a subcouncil to the Council or subcouncil concerned to procure any

information or document tn terms of this Act, provided that—

(n) the member concerned shows to the Council or subcouncil. as the case

may be, that the procurement of such information or document is

reasonably necessary in order to attain the objects of the Council; and

(b) that request has the support of at least one-third of the members of the

Council or subcouncil, as the case may be.
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and the information or document so procured. shall, subject to the other
provisions of this Act, he made available to all members of the Council or of the
suboouncil concerned. ‘

(2) (:1) Notwithstanding this section or any other provision of this Act, no
military force. policing agency or intelligence service or structure shall be obliged
to disclose any information or document in its possession or under its wntrol in a
form which could reveal the identity of any source of such information, if that
information or document was provided under an express or implied assurance of
confidentiality: Provided that this paragraph shall not prevent the disclosure of
the remaining pans of information or a document if the pans which could reveal
the identity of the source can be separated from the rest thereof.

(b) In the event of a dispute arising from the provisions of paragraph (a) as to
whether or not the disclosure of any information or document in the possession 0!
under the control of a military force, policing agency or intelligence sewicc or
structure may reveal the identity of the source of infomation or document. such
dispute shall be tefened for determination to a committee compused oi the head
of the relevant military force, policing agency or intelligence service or structure
and a member of the Committee referred to in subsection (4) designated by the
Committee in consultation with the said head.

(3) No provision of this Act shall be interpreted as entitling the Council or a
subcouncil to have access [0 any information or document —

(a) which does not have a beating on the objects of the Council;
(1:) access to or disclosure of which is prohibited in terms of any law or the

common law. and—
(i) could reasonably be expected to endanger the life or physical safety

of any person when weighed against the need or necessity for
disclosure;

(ii) would constitute an unwarranted invasion of the privacy of any
person when weighed against the need or necessity for disclosure;

(iii) would be likely to lead to improper or unfait speculation in
currencies, securities, property or commodities at the expense of
the public. or would be likely to endanger the foreign exchange
reserves or the stability of financial markets, the monetary system
oi any financnal institution when weighed against the need ot
necessity for disclosure; or

(w) would be likely to pose a substantial threat to the security of the

State;
compiled b_\ or In the possession or under the control of any policing
agenm {or purposes of law enforcement or cnmmal proceedings. to [ht
extent that thc dtsdosute of such tntormation or document could
teawnahh he expected—
tn to pltludtir tau entotcemt’nt tmesttuttum ov

HI! to depme am person at his at he: right to a tan tnal or an tmpunal
adtudtcatton,

compiled b\ or tn the possession or under the control of any Intelligence
semce or structure tn South Africa. except In so far as disclosure thereof

IS necessary for the purposes of section 20;
relating to the acttvmes. installations projects. plans, movements.
dlSpOSllIOnS. weapons. armaments. procurements. capabilities or tech-
nology of a military force. except in so far as disclosute thereof is
necessary for the purposes of section 16;

(f) contained in any staff file pertaining to any officer or employee of any

public service. except in so fat as disclosure thereof is necessary for the
purposes of section 17(4) or (or the purpose of any investigation in terms
of this Act into the conduct of such officer or employee;

(g) in connection with the ptovtston 0f protective services to members or
officials or employees of any participant in the Council;
in the case of information or any document requested from a political
party. if that information or document concerns a lawful activity of that
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party particulars of which it is, subject to section 13, not obliged to
disclose in terms of any law;

(1') relating to any special or secret account established or governed by or
under any law, except in so far as it wncems any expenditure from such
amunt which has been found by the Auditor-General to have been
unauthorized; or

(i) relating to any tax matter prohibited from disclosute by any law when
weighed against the need or necessity for disclosure.

(4) (a) The Council shall establish a committee to be known as the Access to
Infogmation Committee (hereinafter in this section referred to as “the Commit-

tee“ .
(b) The Committee shall consist of four members appointed by virtue of a

decision of the Council which has the support of at least eighty percent of the
members of the Council, including every member who represents a participant in
the Council which has a military force or a policing agency.

(c) All persons appointed as members of the Committee shall be persons of
integrity and trustworthiness in whom the Council has the fullest confidence.

(d; A member of the Council or a subcouncil may not be appointed as a member

of the Committee.
(2) A member of the Committee who is not in the full-time service of any

Government or administration shail be entitled to such remunerauoh, allowances
and other benefits as may be determined by the Council.

(f) The Committee shall designate two of its members as a subcommittee to deal

with all requests in terms of subsections (8) and (9) relating to any information or
document compiled by or in the possession at under the control of any military
force, policing agency or intelligence service or structure. excluding requests in

respect of information or documents relating to a special or sectet account

referred to in subsection (3)(t'). and the said members shall exercise the
Committee’s powers in respect thereof.

(5) The other two members of the Committee shall act as a subcommittee to

deal with all tequests tn terms of subsections (8) and (9) relating to the special or

secret accounts referted to subseetton (SW) and any infomanon or document

other than that contemplated tn paragraph (f) . and the said members shall exermse

the Commtttee's powers tn respect thereof.
(5) The Commtttee shall. notwuhstanding subsection (3) or any other law or

the common law. but Subjecl to subsectton (2). have access to any tnformanon or

document tn the possessxon or under the control of any Government or

admtmstranon. any pammpant m the Connotl or any pohueal party: Provided that

the Committee shall have such access only If and In so fat 36—

tm n n m termx o! subsection (EU or (01 requested h\ the Councxl or a

suhmunzul to scruunue such Intormauon on document. and

lbr axe“ to such tnxormauon or document It reasonahlt necessan lo allaln

the omens o( the Councn

(0) 1m The Commute: shall take speCtal precaunons to ensure that no

miormanon or document referred to tn subsecuon (3) to whtch ll gams access 15

dtsclosed to unauthonzed persons

(b) No person other than the members of the Commtttee or a subcommtttee

referred to tn subsection (4)(/} or (g) shall be present at any meettng of the

Commmee or subcommtttee unless such person's presence 15 necessary and ts

authonzed by the Commtttee or the subcommittee concerned.

(7) Notwithstandtng any other law ptohibtnng the disclosure of any tnformauon

or document. any Government or admimstrationt any participant tn the Council

and any pohtieal party shall be entitled. subject to subsections (2) and (3). to

disclose or furnish any infomation or document tn its possession or under its

cohttol to the Council or a subcouncil,

(8) If any Government or administtation. any participant in the Council or any

political party. on being requested by the Council at a subcouncil in terms of any

provision of this Act to disdose or fumtsh any information at document to n.

refuses or fails to disclose or furnish such information or document or contends

that such information or document is exempt from dtselosute by virtue of

subsection (3), the Council or subcounci] may request the Committee to scruttntze

that infun-nation or documentt
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(9) The Council or a subcoundl may at any time request the Committee to
scrutinize any information at document in the possession or under the control of
any Government or administration, any participant in the Council at any political
party.

(10) A request contemplated in subsection (8) or (9) shall specify with sufficient
clarity the nature of the information 0! document concerned as well as the reasons
why it is considered to have a bearing on the objects of the Councili

(11) The Committee shall as soon as possible aftet receiving a request
contemplated in subsection (8) or (9), designate a member of the appropriate
subcommittee to establish whether the information or document concerned has a
bearing on the objects of the Council, and if so, the appropriate subcommittee
shall scrutinize the information or document concerned with a view—

(a) to verifying whether or not that infomation ot document is exempt from
disclosure by virtue of subsection (3);

(b) if it is so exempt, to verifying whether at not the information or
document or anything dealt with therein discloses anything which
adversely affects the attainment of the objects of the Council, and if so.
in what manner; and

(c) if It is not so exempt. to releasing the information or document to the
Council at to the subcouncil concerned.

(12) (a) For the purpose of subsection (11). the Committee may interview the
duly authorized senior representative. at a person designated by him or her, of the
Government or administration, the participant in the Council or the political party
concerned and may direct such representative or person in writing to appear
before it to produce any information or document in the possession at under the
control of that Government or administration, participant in the Council or
political party. and may question such reptesentative or person relating to such
information and require an explanation of anything contained in such a document:
Piovided that if the Committee is not satisfied with any such explanation. the
Committee may direct any other person in writing to appear before it, and may
question such person relating to such information and tequite an explanation of
anything contained in such a document.

(b) Any person who fails to comply with a direction referred to in paragraph (11L
shall be guilty of an offence and liable on conthion to a fine. or to imprisonment
for a period not exceeding 12 months.

(13) Ifthe member or subcommittee referred to in subsection (11 ) finds that any
information or document that is exempt in terms of subsection (3) or anything
dealt with thereini discloses anything which advetsely affeCts the attainment of the
ObjeClS of the Counnli the Committee may make such information or document
or ant segregahle portiun thereol available to the Comet! or a SUbCDunC||. suhiect
in such hmllillol’“ relating In access publication and saiekeeping as mat be

imposed m ihe (mnmntee

11-h The sumnmmuie: mm m unung noxm [hr Council 0! the suhcnunci

concerned and the (imernment adminnuauon particmani in the (nunril or

political parh concerned, as the case mat be. 0! an} iinding in tennx 01 um

section. “huh {inding shall be binding on the parties concerned and shall be gnen

effect [0
(15) la) No person. Including any member of the COUNCII or a subcouncil or of

the Committee shall disclose any confidential information or document obtained

by that person in the performance of his or her functions in terms of this Act.

except—
(i) to the extent to which it may be necessary for the proper administration

of any pmvtsmn of this Act;
(ii) to any person who of necessity requires it for the performance of any

function in terms of this Act:
(iii) when required to do so by order of a court of law; or

(iv) with the written pennissmn of the Council.

(b) Any person who contravenes a provtsion of patagtaph (a) shall be guilty of an

offence and liable on conViction to a fine. or to imprisonment tot a period not

exceeding 12 months.
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(c) Every member of the Council, the subcouncils and the Committee. and of

any other structure, organ or body established by or under this Act. and every

member of the staff of the Council, the subcouncils, the Committee and any such

structure, organ or body, shall, before assuming office or duty, make and

subscribe to an affirmation of secrecy in the folluwmg form:

"1.
(a)

 

(b) I understand that I may not disclose any information or document,

or the contents thereof. of whatever nature that comes to my

knowledge or into my possession in consequence of my perfot»

manoe of any function in terms of the Ttansitional Executive

Council Act, 1993. whether verbal at in writing, to any unautho-

rized person without prior written approval of the Ttansnmnal

Executive Councilv
(c) I am fully aware of the serious consequences which may follow any

breach or conttavention oi the above-menuoned pl’OVIsIDnS.

 

(Signatute)".

Resolution 0f disputes

B. (1) When there is any dispute between the Council or a subcouncil and any

Government, admmistratiun, polittcal pany or any organization as to whether or

not—
(a) a particular matter falls within the scope of the powers of the Council or

subwuncil:
(b) any proposed legislation or executive at other action may have an

adverse impact on the attatnment of the objects of the Council; or

(c) such Government, admtntsttation. political party or organization 15

obliged to comply With a dttection of the Council or suhcounctl,

the Govemment‘ admintsttatton, pohtical party or organization concerned may

refer the matter to the Special Electoral Coun tor determmatton.

(2) If any Govemment‘ admtntstranon, poltucal party 01 otgamzatton

contends. in telauon to a dll’ccllon Issued by the Counml in terms of sccuon

13(1){b) ot (2)Ib) at a dttectton referred to In sectmn 13(3). that the necewtv m

desttabihty tot any proposed legtslatmn. or [or any acuon or for the tmplemen»

tatton 01 any dCC‘lSlOn. as the case may be‘ outwetghs the adverse CficCl. :1 am H

mm have on the Iflalnmcnl of the obtecls of the Counctl. that Gmetnment

Idmtmstuuon pOlIIICIl path at otgamzauon mat . wnhm three dau aim \uih

dnectmn was tuned rem the matter concerned I(\ the Spectal Electoral (nun |th

determination and ma\ cnlt proceed thh such legtslauon or actton m Implement

such daemon. as the case ma) he. 1! 0t tn so lav as the Specml Electoral (nun

authorizes n to do so
(3) When any mallel IS referred to the Spectal Electoral Coun tn tcrmx 0| lhtx

Act, that Coun man as soon as practtcable consular the matter and give |[\

chlSiOn, havmg due regard to—

(a) the ytews expressed on the matter In wntten submtsstons by members 01

the Council or the subcounctl concerned and by the Government,

administratton, polittca! party or organization concerned; and

(b) any other matter considered by the Spectal Electoral Court to be

relevant for Its decision.

(4) The Special Electoral Coun may make such findings and gwe such

instructions 0! directions as It may constdet appropnate in the Circumstances

(5) The findings of the Specia| Electoral Coun shall be ftnal and btndtng and

shall not be subject to further appeal.

(6) A direction issued by the Council or a subcouncil in terms of this Act and

which is not referred to the Special Electoral Court within three days after the

Government, administration. political party or organization concerned was

notified of that direction, shall be binding on the Government, admtmstratton.

political party at organization concerned.
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(7) The provisions of this section shall not apply to any matter referred to in
subsection (1)(c), (Z), (3), (S), (6) or (7) of section 15, or subsection (13) or (14)

of section 22.

Meetings and office-hurers

24. (1) The first meeting of the Council shall take place on a date and at a place
agreed to by the Negotiating Council and specified in the first proclamation under
section 4(4), which date shall not be later than 14 days after the date of that

proclamation
(2) The Council shall, after its first meeting, meet at such times and places as it

may determine
(3) (a) The Council shall at its first meeting designate from among its members

a chairperson or Chairpersons,
(b) At that meettng a person designated by the Negotiating Council shall

preside until a chairperson or Chairpersons, as the case may be, have been
designated.

(4) (a) The Council shall at its first meeting, from among its members, designate
a management commtttee.

(b) The management committee shall—
(i) until the rules contemplated in section 7(1)(fl have been made,

determine the manner of convening meetings of the Council and the
procedure at such meetings;

(ii) convene a special meeting of the Council if requested thereto in writing
by not less than oneAthird of the members of the Coundl:

(iii) determine a time and place for any meeting referred to in subparagraph
(ii). whtch meeting shall be convened with at least three days' notice to
members of the Council: Provided that an urgent meeting may be
convened with less than three days‘ notice if it is ratified by the Council
at that meeting; and

(iv) perform any other function assigned to it by the Council.
(5) A Mtnister 0! head of any department of State. or a person desrgnated by

such Mintster or head. or any other person in the service of the State shallt when
requested to do so by the Council or a subcouncil, attend any meettng of the
Council or subcouneil at which a matter relaung to the functrons of that
department and the objects of the Council ts to be discussed. and shall at such a
meetrng. SUbJCCI to the other ptovtstons of thts Actt furnish such rntormatron or
document or explanation tn cannectron wrth such matter as may be requtred b) the
Cnuncrl m suhcnunnl
1mThe luau ox I1“ political mm m 0! am orgamzatmn partmpznnc tn the

(Uunctl ot a pennn designated In such tendet shall uncn requested In On w m

the Councrl m a subcouncrl, attend am meettng ot the (ouncrl or subcuunetl 2t
whtch a matter relattng to an) aetwm or conduct 0! that pam or organtzauon and
whtch has a beanng on the ObJCClS of the Councrl rs to be drscussedr and shall at
such a meetrng. Subjecl to the other provtsrons of [hts Act. furnrsh such
tnformauon or document or explanatron m connectron With such matter as ma) be
required by the Council or subcouncil.

(7) Any person who has an Interest in any matter under discussion at a meetmg
of the Council or a subcouncil may on the invrtation of the Council or subcounci]
attend that meeting and, 1f invited to do so address It with regard to that matter.

(8)11te Subeouncil on the Status of Women shall from time to ttme designate
three persons from among its members. who shall be entitled to attend all
meetings of the Council and to address it an any matter relating to the functions
of that subcouncil. the interests of women and gender issues in general.

Decisions

25. (1) All decisions of the Council or a subcauncil shall be taken by the
members thereof alone and shall, as far as possible, be taken on a basis of
consensus.

2h-

10

15

20

25

30

.1"

50

55



‘8 Not 15184 GOVERNMENT GAZBTE. 27 OCTOBER D93

An No. 151, l”! TRANSITIONAL EECUTWE COUNCIL ACT. 1993

(2) When there is not total consensus in respect of any decision—

(a) in the case of the Council, subject to sections 15(2)(b) and 22(4)(b), a

decision which has the support of at least seventy-five percent of the

membexs of the Council;
(b) in the case of the subcouncils referred to in section 8(l)(b), (c) and (g),

a decision which has the support of at least seventy-five percent of the

members of the subcouncil concerned: and

(c) in the case of the subcauncils referred to in section 8(1)(n), (d), (z) and

(fl , adet-ision which has the support of at least two-thirds of the members

of the subcouncil wnoemed.

shall be a decision of the Council or the subconncil concerned, as the case may be.

Administrative stall, finance and Iccountahillty

2.6. (1) The Council shall at its first meeting, or as soon as possible thereafter.

appoint a person to the office of the Executive Director, who—

(a) shall be responsible for the management of and administrative control

over the staff appointed or seconded in terms of section 7(1)(d) and (2).

respectively;

(b) shall, subject to the Exchequer Act, 1975 (Act No. 66 of 1975)—

(i) be charged with the responsibility of accounting for State monies

received, or paid out. for or on account of the Council. the

subcouncils and any committee or body established by or under this

Act;

(ii) cause the necessary accounting and other related records to be kept;

(c) may exercise the powers and shall perform the duties which the Council

may from time to time confer or impose upon him or her in order to

attain the objects of this Act, and shall for those purposes be accountable

to the Council.

(2) The records referred to in subsection (1)(b) shall be audited by the

Auditor-General.
(3) The Executive Director and the perspns referred to in section 7(1)(d) and

(2) shall exercise their powers and perform their duties in an impartial manner and

shall, in so doing be subject to such provisions of the laws governing the public

servtce of the Republic of South Africa as may be determined by the Council and

to the extent and SUbJEC‘ to such adjustments as may be determmed by the

Council.
(4) The hnanetng ot matters provided {or in this Act shall be Subject to—

mr requests being received in the ptescnhed term In accordance utth [ht

hudguan pr0€t\\ts of lhe Repuhltt 0! South Atnca and

(hr the pmvmons ot the Exchequer ACL 19‘,‘ and the regulanom and

InSlmClIOHS issued in terms lhereoI. as well as the Audxtot~6eneral Act

1989(Acth 52 of 1989)

Legal proceedings against Council

27. (1) The State Liability Act. 1957 (Act No. 20 0(1957], shall apply mumru

mutandu in respect of the Council‘

(2) In such application a reference in that Act to a Minister of a department shall

be construed as a reference to the Chairperson or Chairpersons of the Council.

Amendment of Act

28. (1) The Council, in consultation with the State President. may determine the

need for and the content of any amendment or supplement to or repeal of any

provision of this Act, excluding section 3, and the State President shall. by

proclamation in the Gazette, amend, supplement or repeal the prowsions of this

Act acwrdingly.

(2) Any such amendment, supplement or repeal shall be limited to facilitating

the pursuance of the objects of this Act.
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(3) Any such amendment supp1enient or repeal shall have the force and effect
of an Act of Parliament.

Duration

29. ( 1) This Act shall lapse upon the assumption of office by the members of the
first cabinet in terms of the Constitution.

(2) The Council and every snbcouncil shall be dissolved on the date referred to
in subsection (1).

(3) (a) At such dissolution of the Council and the subcouncils, all assets, monies
and liabilities of the Council, the subcouncils, and any other structure, organ or
body established by or under this Act, shall revert to such department of State as
the first cabinet appointed 1n terms of the Constitution may desngnate.

(b) The Minister responsible for such department shall—
(i) have the authority [0 wind up the affairs of such structures, organs or

bodies;
(ii) for the purpose of any legal relationships. including legal proceedings

involving the Council, be the legal successor of the Council,

State bound

30. This Act shall bind the State.

Short title and commencement

3]. (1) This Act shall be called the Transitional Executive Council Act, 1993.
and shall come into operation on a date fixed by the State President. in
consultation with the Negotiating Council or, after the commencement of section
2. if applicable, in consultation with the Council. by proclamation in the Gazette.

(2) Different dates may be so fixed In respect of diffexent provisions 01 this Act.
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TRANSITIONAL EXECUTIVE COUNCIL BILL

The Negotiating Council adopted the Dxaft Tmnsitional Executive Council Bill by sufficient

consensus on Tuesday 7 September 1993‘

* The AVU reserved its position on the acceptance of the Dmft Bill.

* The Governments of Bophutatswana and Ciskei opposed the acceptance of the Draft
Bill.

* The PAC abstained from being party to the decision of the acceptance of the Draft

Bill until further consultation with its principals

CIAUSE DESCRIPTI0N STATUS

Long title Agreed

general consensus

Clause 1 Definitions Agreed
generalconsensus
reservation by the PAC
on the definition of

"armed force"

Clause 2 Establishment of the Agreed
TEC general consensus

Clause 3 Objects of the Council Agreed
general consensus

Clause 4 Constitution of Council Agreed
general consemus

The PAC ODJCCICC m

Clause 4(9).

Clause 5 Vacation of office,

Removal from office, and

filling of vacancies in
Council Agreed

general consensus

Clause 6 Conditions of service,
remuneration and allowances
of members of Council Agreed

general consensus

TEC/PLENARY
17 NOVEMBER 1993
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Clause 7

Clause 8

Clause 9

Clause 10

Clause 1 1

Clause 12

Clause 13

Clause 14

General powers of
Council

Establishment of
Subcouncils

Constitution of subcouncils

Vacation of office, removal from

office and filling of vacancies
in subcouncils

Conditions of service,

remuneration and allowances of
members of subcouncils

General powers of subcouncils

Powers in regard to cenain
proposed legislation and other
acuons

Powers and duties in regard to
regional and local government and
traditional authorities

28

Agreed with clause 7(5)

agreed to by sufficient

consensus. (The AVU,

the Bophutatswana

Government and the

Ciskei Government

objected to clause 7(5).

Agreed
general consensus

Agreed
general consensus

Agreed
general consensus

Agreed
general consensus

Agreed
general consensus

Agreed

general consensus

The A\'L"s reservaliom

with regard In clause

13(2) were noted.

Agreed

general consensus

TEC/PLENARY
17 NOVEMBER 1993



Clause 15 Powers and duties in regard to

law and order, stability and
security Agreed

general consensus

The PAC rejected the
whole notion of a state of

emergency with regard to

clause 15(2)

Clause 16 Powers and duties in regard

to defence Agreed
general consensus

The Bophutatswana

Government noted

concern with regard to the

wording of clauses 16(c)

and (d). The PAC
opposed and rejected
clause 16(10) and objected

to clause 16(4)(a). The

DP objected to clause

16(1 1)

Clause 17 Powers and duties in regard
to finance Agreed

general consensus

Clause 18 Powers and duties in regard
to foreign affairs Agreed

general consensus

The clause was rejected

by the PAC,

Clause )9 Powcrs and dunes m rcgard

m the Slams of women Agreed
general consensus

TEC/PLENARY
17 NOVEMBER 1993
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Iause 27

Clause 28

Clause 29

Clause 30

Clause 31

Legal procwdings against
Council

Amendment of Act

Duration

State bound

Short title and commencement

Agreed
general consensus

Agreed

general consensus

Agreed
general consensus

Agreed
general consensus

Agreed
general consensus

The Transitional Executive Council Bill was adopted by Pariiamen! in September 1993.
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ACT

To make provision for the conduct of free Ind fair elections for the National
Assemhly and my other legislature to be elected contemplated in the Constitution
of the Republic of South Africa Act, 1993; to make provision for the conduct of
certain referendums by the Independent Electoral Commission; and to provide for
matters in connection therewith.

(Afrikaans text .ugned by the State Presidenn)
(Assented m 18 October 1993‘)

BE IT ENACTED by the State President and the Parliament of the Republic
of South Africa. as follows:—

ARRANGEMENT 0F SECTIONS

Section

w
-

._
13
)4,
15,
16.
17
18.

19.
20.
21,

c
o
w
fl
9
w
é

CHAPTER I

Interprelarian and Application 0fAcl

. Definitions

. Application of Act

. Act binding on State and State President

CHAPTER ll

Independent Electoral Commisu'an

Establishment and objects of Commission
Cunslilulion of Commission
Conduct requned of members
Disclosure of conflicting Interests
Independence of Commissnon
Dussolunon of Comm|sswn
Condluonx of SEYVICC. remuneranon and allowances of members of Com-
mmm- 4nd lmernauona! Aduwn Commuter
\ a:anun n: omct lemma! 110m othce 3061mm; 0? unnnex m Cnmmn
smr
Mecunp o: Commxsuon
Pouen. dunes and funcncns of Commussmn
lnlemauonal Advxsor) Committee
Admmnsuauon and staff of Commxssmn
Expendnure of Commission and budget
Accountability and finance
Determination and certification of election results. or declarauon

CHAPTER fll

Election Administration Director”!

Establishment of Election Administration Direcmrate
Constitution of Election Administration Directorate
Powers, duties and functions of Chief Director: Administratian

CHAPTER [V

Election Monitoring Directorate

Establishment of Election Monitoring Directorate
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23
24.

26.
27.

30.
31.

32.
33.

35.
36.
37.

38
39
w
41

I):

. Constitution of Election Monitoring Directorate
Powers, duties and functions of Chief Director: Monitoring

CHAPTER V

Eleca'an Adjudication Secretarial

, Establishment of Election Adjudication Secretariat
Constitution of Election Adjudication Secretariat
Powers, duties and functions of Seaetary

CHAPTER VI

Electaral Tribunals

. Establishment and constitution of Electoral Tribunals

. Powers, duties and functions of Electoral Tribunals

CHAPTER VII

Electoral Appeal Tribunals

Establishment and constilmion of Electoral Appeal Tribunals
Powen, duties and functions of Electoral Appeal Tribunals

CHAPI'ER VIII

Special Electoral Court

Establishment and constiluuon of Special Electoral Court
Powers. duties and functions of Special Electoral Coun

CHAPTER 1X

General Provisions

Application of Am in event of conflict with o‘her laws
Dissoluuon of directorales. Secrelanal and tribunals
Appeal and rewew
Remuneration and allowanccs of members of tribunals and Special Eiecloral
Coun
Secrecy
Oflrncu and penalnu
nga‘. proccedmgx 434mm Communion
chummns
Snon mic and commencement

finilions

CHAPTER]

Interpretation and Application DIAL!

1. In this Act. unless the context otherwise indxcales—

(i)

(ii)

(iii)

(M

(V)

“Admmisuauon Directorate" means 615 Election Administration
Directorate established by semon 19; (w)
“Appeal Tribunal“ means any Electoral Appeal Tribunal estab-
lished in terms of section 30; (ii)
“candidate“ means any person whose name appears on a list of
nominations by any registered pany to become a member of xhe
National Assembly or any other legislature in terms of the
Constitution and the Electoral Acx; (xvi)
“Chief Director: Admmistralion" means the personappoimed to
max office by [he Conunission in terms of section 20(1); (1x)

“Chief Director: Monitoring“ means the person appointed to that
office by the Commission in terms of seclion 23(1); (x)
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(vi) “Chief Executive Officer” means the petson appointed to that

(vii)

(viii)

(M

(X)

(xi)

(xii)
(xiii)

(xiv)

(xv)

(Xvi)

(xvii)

(xviii)

(xiX)

(XX)

(xxi)

(xxii)

(nun

llltu

(xn)

(xxw)

(xxvii)

(xxviii)
(XXiX)

office by the Commission in terms cf section 17(1); (xi)
“Commission" means the Independent Electoral Commission
established by section 4(1); (xx)
“committee“ means any committee of the Commission established
under section 13(3)(c); (xix)
“Constitution" means the Constitution of the Republic of South
Africa Act, 1993; (vii)
“directorate" means the Administration Directorate ot the Moni-
toring Directorate; (iii)
“election" means any election conducted in terms of the Electoral
Act tor the National Assembly or any other legislature; (xxxvii)
“Electoral Act" means the Electoral Act, 1993: (xviii)
“Electoral Code of Conduct" means the Electoral Code of Conduct
for Political Parties contained in Schedule 1 to the Electoral Act;
(xxxviii)

“Electoral Tribunal" means any Electoral Tribuna: established in
terms of section 28: (mix)
“International Advisory Committee“ means the International
Advisory Committee established in terms of section 14; (xiii)
“mtemational member“ means any person appointed as a member
of the Commission in terms of section 5(2)(u); (xiv)
"international observer” means any person appointed as a repre-
sentative of the United Nations. the Organization of African Umty,
the European Community, the Commonwealth 01' any other
inter-govemmcntal organization or foreign government accredited
for that purpose by the Subcouncil on Foreign Affairs of the
Transitional Council in consultation with the Department of
Foreign Affairs. in order to observe and reporl on the electoral
process; (xv)
“judtcial office" means any appointment as a judge of the Supreme
Court‘ whether permanent at on an actmg basis: (xxix)
“member“ means any member of the Commission appointed in
terms of section 5(1); (xxi)
"monitor" means any person appointed as such in terms of section
24(1)(a}; (xxii)

“Monitoring Dnecturate" means the Election Monitoring Dtrec-
torate estabhshed by section 22; (v)
“Natmnal Assembly" means the National Assembly which together
wnh the Senate shall constitute the Constituttonal Assembl) as
contemplated tn the Consulunon. (xxnx)
' nmnet‘ means Int obsenet repsteted \nth the Monitoring
Duenmate m lermx at section Lu 1 II!”’ uh).
othev tettslatuve’ means am legnlatuye contemplated m the
Consmunon excludm; the .Nanonal Assembly and Senate. (n
"Pavhamenx‘ means Pathamem as contemplated m the Consutu~
non. (um!
"patty“ means any tegxstered pan) . and any party. organization or
movement of a pohucal nature Wthh publicly supports or opposes
the polmes. candidates or cause of any registered party‘ or Wh|Ch
propagates non-pamclpation In any election or the non-acceptance
of the results certified by the Commission; (xxvii)
“pohncal office“ means any CXCCUHVB appointment at elected
office, including any elected or nominated public representative of
a party. whether involvmg remuneration or not, or any other paid
office, in the service of a party; (xxviii)
“prescribe" means prescribe by regulation: (XI)
“public office" means any appointment or position in the servnce of
the State, or any corporate or other body, instttution or concern
owned or controlled. whether directly or indirectly. by the State,
and includes any such appointment or position in the legislative,
executive at judicial organs of the State at any level of government,
but excludes any appointment to judicial office and any academic
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appointment at any university or tertiary educational institution;

(XXV)
(xxx) “registered party" means any registered party as defined in section

1 of the Elector'al Act; (vi)
(xxxi) “regulations” means the regulations made under section 41; (xxx)
(mii) “Republic" means the Republic of South Africa, including any of

the Republics of Ttanskei, Bophuthatswana, Venda m Ciskei
which formally incorporated the provisions of this Act and the
Electoral Act as part of its law; (xxxi)

(miii) “Secretariat“ means the Election Adjudication Secretariat estab—
lished by section 25: (xxxii)

(xxxiv) “Secretary" means the person appointed to that office by the
Commission in terms of section 26(1); (xxxiii)

(xxxv) :Senatf" means the Senate as contemplated in the Constitution;
xxxtv

(mvi) “Special Electoral Court“ means the Special Electoral Court
established by section 32; (xxxv)

(xxxvii) “State" means the Republic; (xxxvi)
(xxxviii) “Supreme Court" means the Supreme Court of South Africa. and

the Supreme Court of the Republic of Transkei, Bophuthatswana,
Venda or Ciskei if such Republic has formally incorporated the
provisions of this Act and the Electoral Act as part of its law; (xii)

(xxxix) “this Act“ includes the regulations; (viii)
(x1) “Transitional Council" means the Transitional Executive Council

established by section 2 of the Transitional Executive Council Act,
1993; (xxiv) and

(xii) “voter" means any eligible voter as contemplated in the Constitw
lion and the Electoral Act. (xvii)

Application of Act

2. (1) The provisions of this Act shall apply in respect of—
(a) the first elections to be conducted for the National Assembly and all

other legislatures in terms of the Constitution and the Electoral Act; and
(b) any referendum conducted under the supervision of the COmi'nlSSlOn in

terms of subsection (2).
until the First National Assembly and all other legislatures have been validly
constituted.

(2) Upon the advice of the Transitional Council the State President shall by
ptoclamauon tn the Gazette declare—

m: the holdmg ot a referendum. Ind
tbr that the pvm‘mons 01 [his Act shall subteet to subsection (3). applt tn

retpen ot the holding 0! [hit tetetendum
(3] The State President shall In eonsuitanon With the Transittonal Council ht

proclamation tn the Gazette make regulations lot the holding 0! such a
referendum. m which case the provmons of this Act shall. Subject [0 such
regulations» apply mumlU mutandu in respect of the holdmg of such referendum
whether nationally or wtthm any particular geographxc region‘ or in respeCl of any
specified issue. as the case may be.

(4) In the event of any of the Republics of Transkei‘ Bophuthatswana. Venda
0r Ctskei decnding formally to Incorporate the provisions of this Act and the
Electoral Act as part of its law. such agreements as may be tequited to secure the
eo-ordinated implementation of the relevant legislation may be concluded and
any such agreements shall have the force of law.

Act binding on State Ind State President

3. (1) This Act shall bind the State.
(2) This Act shall bind the State President in so far as he or she shall be obliged

to act in accordance with the advice of the Transitional Council wherever so
provided for in this Acti
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CHAPTER [1

Independent Electoral Commission

Establishment and nbjects of Commissian

4. (1) There is hereby established a commission to be known as the Independent
Electoral Commission.

(2) The objects of the Commission shall be—
(a) to administer, organize, supervise and conduct, whether directly or

indirectly, free and fair elections for the National Assembly and all other
legislatures in terms of the Constitution and the Electoral Act;

(b) to promote conditions conducive to free and fair elections;
(c) to determine and certify the results of elections, and to certify to what

extent such elections have been free and fair;
((1) to conduct voter education; and
(e) to make and enforce regulations for the achievement of such objects.

Constitution of Commision

5. (1) The Commission shall, subject to subsection (2), consist of not fewer
than 7 and not more than 11 members, Who shall be appointed by the State
President upon the advice of the Transitional Council, and who shall be
impartial, respected and suitably qualified men and women, do not have a high
party political profile. are themselves voters, and represent a broad cross-
section of the population.

(2) (u) The State President shall, upon the advice of the Transitional Council.
appoint not more than five persons (not being citizens of the Republic) from the
international community as members of the Commission in a non-representative
capacuy.

(b) Such intemational members shall have the same rights and powers as other
members, excluding the powet to vote, and shall not constitute part of any quorum
In terms of this Act.

(3) (a) The State President shall‘ upon the advice of the Transitional Council,
desugnate two members as Chatrperson and Vice-Chairpetson of the Commission‘
respectively: Provided that if the Transitional Council so decndes, H may advise the
State President to deSIgnate No members as Co-Chairpersons in lieu of a
Chairperson and Vice»Chairpersoni and designate which one of them shall
preSide at the first meeting of the Commission

Ihl In the absence of both such Chairperson and Vice-Chatmerson. or both such
(thchdif‘r‘tf\0ns at the case mat he the remaining memben shall In simple
muunn nummau Inmhe! member at attlng Chnrvetwn of the (ommmmn

vrr The lnICrnllion‘dl members shall not he eligible to sene ax Chhll’pfihon
Co-Chmrpetxon, \ ice-Chalrperson or acung Chairperson
Mb The State Premdent shall from time IO time. upon the adnce of the

TransmonalCouncH and subject [0 subsection (1).appomtaddxnonalmembersto
xhe Commissmn. subject to the maximum number contemplated in that
subsection.

Conduct required of members

6. (1) Every member and international member of the Commissmn shall—
(u) be appomted in his or her Individual capacity. and shall, notwithstanding

any personal opinion, preference or party affiliation, serve impartially
and independently and perform his or he: funcuons in good faith and
without fear. favour, bias 0t prejudice;

(b) serve in a full-ttme capacity to the exclusion of any other duty or
obligation arising out of any other employment or occupation or the
holding of any other office.

(2) No member or international member of the Commission shall—
(a) during his or het tem of affice be eligible for appomtrnent or nomination

to any polittcal 01’ public office, whether involving remuneration or not,
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and such ineligibility shall, in respect of such public office. continue for
a period of 18 months reckoned from the date upon which such term of
office as a member has terminated, save in respect of the resumption of
any previously held public office at the same level:

(17) whether directly ur indirectly, in any manner give suppon [0V or oppose,
any of the parties or candidates participating in the elections, or any of
the issues in contention between such parties or candidates;

(r) by his or her membership, association, statement, conduct or in any
other manner, place in jeopardy his or her perceived independence. or
in any other manner harm the credibility, impartiality, independence or
integrity of the Commission;

(11) make private use of or profit from any confidential information gained
as a result of his or her appointment and functions as such member;

(e) divulge any such information to any third party save in the course and
scope of his or her official functions and with the prior approval of the
Commission;

(0 accept any remuneration‘ emolument or benefit, of whatever nature.
arising from any other employment or occupation or the holding of any
other office. unless specifically authorized thereto by the State Presr»
dent. acting upon the advice of the Transitional Council;

(g) dunng his or her term of office be eligible to serve as a member of the
Transitional Council. Parliament or any other legislature. and such
ineligibility shall continue for a period of 18 months reckoned from the
date upon which such term of office has terminated; and

(h) after having sewed as such member, be eligible to serve as a member of
the Parliament or any other legislature for which that Commission was
responsible to conduct elections, during the term of such Parliament or
legislature.

Disclosure of conflicting interests

7. (1) Subject to subsection (2). a member or international member shall not at
any meetlng of the Commission—

(al be present;
([7) exercrse a vote;
(:1 in any other manner pamexpate m the proceedings thereofr

dunng the discussion of any matter before such meeung In respect of Which he or
she has any {manual or other InteICSI whuzh m|ghl preclude hxm or her from
perlonmng hxs or her funcuons In a taut unbnased and proper manner

(2) H .31 am stage dunnp tht course 01am proceedmp before the Commxssmn
u anpeats tnal am member In mternauonai member has 01 mm haw an mlevesx

Mthh max cause such a conth of Interests m ans: on hrs or her parl—

tu/ Such member shall tonhuuh and {uh} dxsclose the nature of his or her
lnlcrcsl and leave the meeung so as [0 enable the remaining members IO
d|SCuSS the matter and determine whether such member IS precluded
from participating m such meeting by reason of a conflict of interests.
and

(b) such disclosure and the decision taken by the remamtng members
regarding such determination. shall be recorded in the mmutes of the
relevant meeting.

(3) If any member or international member fails to disclose any Interest as
required by subsection (2) or. subject to that subsection, rs present at a meeting
of the Cummission or in any manner whatsoever pamcrpates in the proceedings
of the Commissron in relation to such matter, such proceedmgs may be reviewed.
varied or set aside by the Commission

Independence of Commission

8. (1) The Commission shall function without political or other bias or
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interference and shall. save as may in this Act be expressly otherwise provided, be
independent and separate from the Transitional Council, any party, any
government and its administration or any other tunetionary or body, whether
directly or indirectly representtng the interests of any such entity.

(2) Any power of any of the entities referred to in subsection (1), in so far as it
relates to the administration. organization, conduct and supervision of any
election, shall be subject to the powers of the Commission, to which such entities
shall be accountable for such of their acts and decisions as may influence or affect
any election.

Dissolution 0f Cnmmission

9. The Commission shall be dissolved upon the completion of its mandate on a
date fixed by the State President by proclamation in the Gazette.

Conditinns of service. remuneration and allowances of members of Commission
and International Advisory Committee

10. The conditions of service, remuneration, allowances and other benefits of
members of the Commission and the International Advisory Committee shall be
determined by the Transitional Council after consultation with the State
Presrdent.

Vacation of office, removal from office Ind filling of vacancies in Cnmmiseion

11. (1) A member of the Commission may be removed from office by order of
the Special Electoral Court on an application lodged by or on behalf of—

(a) the State President;
(b) the Transrtional Council;
(c) Parltament; or
(d) any regtstered party ehgihle to participate in the election. or at least

1 000 voters: Provided that no such application by such party or such
voters shall be heard save wrth the prior leave of the Chatrperson of the
Special Electoral Court who shall first satisfy himself or herself as to the
existence of probable cause. and who may Impose such condmons upon
the grant of leave. tncludtng the tmposmon of ttme ltmtts for the
tnsttxutton of any such proceedtngs. as he or she may conStdet
appropnate‘

If the Spectal Electoral Court IS sattsftcd as to the exxstence of good and sufftCtent
reason thereto: a~ contemplated tn subseetton (3)
Ct tn (onudenn; ant men appltcalmn the Sperm Electoral (mm m.)

actermmc that good and sutttcpent reason exists let the temmal trom ortm u- -
mcmnet o! the Cnmmtssnon m case ol—

tm senom mtsconduct.
tb/ unlllncss 01 tncapacrt). mcludtng conunucd 111 health,

(6/ a matenal contraventton of or fatlure to comp!) Wllh the provxsmns of
semen bum) or (bl or (2)141). (b), (c), (d). (e) or (f) or 7(1) or (2|. or

(d; an) other reason whtch the Spectal Electoral Court may consrdet
matertal and tneonststent with such member's continuance in office.

(3) If a member of the Commission tenders hIS or her restgnauon 1n wrtttng to
the State Presndent‘ ts removed from office in terms of this section. or dtes. the
State Presrdent shall. upon the adVIce of the Transitional Council. either—

(n) allow such appomtment to lapse. provided there remains at least the
mimmum number of members provided for in section 5(1); or

(b) appoint some other suttably qualified person as a member for the
unexpired portion of the term of the Commission.

Meetings of Commission

12. (1) The Commission may meet at any place in the Republic determtned by
the Chairperson, Vice-Chairperson or Co-Chairpersons, as the case may be, for
the purpose of performing its functtons.
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(2) Meetings may be convened at any time at the instance of the Chairperson,
Vice~Chairpetson or Co-Chat'rpersons. as the case may be, or at the instance of
my two other members, and shall be convened at such intervals as circumstances
may require.

(3) A quorum for a meeting of the Commission shall be 75% of the members.
(4) (a) Subject to paragraph (b) and section 5(3)(b), the decision of twodhirds

of the members present at a meeting of the Commission shall be the dedsion ot‘
the Commission,

(b) The Commission shall in terms of section 18(1)) certify that an election was
substantially free and fair, only if at least 75% of the members present at the
meeting of the Commission concur.

(5). The Commission may determine its own procedures to be followed at its
meetmgs.

Powers, duties and functions of Commission

13. (l) The Commission may exercise the powers and shall perform the duties
and functions conferred upon or assigned to it by this Act or any othet law.

(2) The Conunission shall—
(a) assume responsibility for the administration, organization and conduct,

whether directly or inditectly. and the supervision of the administration.
organization and conduct of any election;

([7) take such measures as it may consider necessary for the prevention of
intimidation of voters, candidates and parties;

(6) be responsible fox the education of voters conceming—
(i) democratic principles and values;
(ii) the electoral process and mechanisms;
(iii) the right to free political canvassing and campaigning;
(iv) secrecy of voting; and
(v) any other relevant matter,
by means of—

(aa) literature and the use of other media. includtng distributton
and publication of suitable literature, adventsements and
dissemtnation through radio. televtston and the puhlxc
printed medta. having due regatd t0 the vanety of languages
spoken and varytng leve|s of education throughout the
Republtc. and

(bb) workshops. semtnars and meetings. as It may constdet
appropnate. and

1d; submit monthlx reports In \mung concermng HS funCtIOnS whtch reports
shall be celneted at the same um: to the 1tanstuonal Counctl and the
State President and such tepom shall be puhht documents

(3! The Commtsston shall hat: poun—
mr to heat and determxne appeals against demsmns or acttons 0! the Chit!

Dxrectors' Admtmstrauon and Monxtonng m respect of prescnbed
matters. whtch decnsnons or acuons may be confirmed. vaned or set
asnde;

(b) [0 gtve instructions to the Chtef Dttectors: Admtmstrauon and Mom-
tonng tn respect of matters concemmg thetr functtons. whtch power may
be exetctsed either upon request from the sand Chtef Dtrectors 0t at tts
own tnittatwe: and

(c) to establish such committees as it may consider necessary for the
effective exercise and performance of its powers, duties and functtons,
and determine the composition, quorum for a meeting and a decision,
procedure and functions thereof,

International Advisory Committee

14. (l) The State President shall, upon the advice of the Transitional Counctl.
establish a committee to be known as the Intemattonal Advtsory Commtttee to
advise the Commission on any matter regardtng the performance of its tunettons
as may be requested by it,
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(2) The International Advisory Committee may consist of persons (not being
citizens of the Republic) from the international community appointed in a
non‘representative capacity by the State President upon the advice of the
Transitional Councilr

(3) The International Advisory Committee may determine its own procedures
to be followed at its meeungs.

Administration and stuff of Commission

15. The Commission shall, in addition to the other powers conferred upon it by
this Act or any other law, for the purpose of achieving its objects, have the power
[0—

(a) appoint staff to assist it or a Chief Director of a directorate or the
Secretary in the performance of its or his or her functions, and after
consultation with the Minister of State Expenditure determine their
conditions of service, remuneration. allowances and other benefits,
including those of—
(i) members of committees who are not members of the Commission;
(ii) the Chief Directors: Administration and Monitoring and the

Secretary; and
(iii) other officials;

(b) request the secondment to it of skilled personnel from any public service,
subject to any law applicable to such personnel in that regard. to assist
the Commission, the Chief Directors of the directorates or the Secretary
in the performance of its, his or her functions;

(c) open and maintain its own financial accounts; and
(d) take such steps. including legal steps, as are necessary to give effect to

this Act or any decision taken under this AcL

Expenditure of Commission Ind budget

16. (1) The expenditure in connection with the exercise of the Commission‘s
powers and the performance of its duties and functions shall be paid out of money
appropriated by Parliament for such purpose.

(2) The Commission shall budget for and be allocated the necessary resources
or additional resources to enable it to exercxse Its powers and perform "5 duties
and functions effective”:

Accountability Ind finance

17.” .1 ht‘ Commission shall at its first meeting or assoon thereaitev l\ mum:
apmme a pawn It" the 0311:: o: Chit! Execume 01mm mm»—

m sm! hr vexmnsmr im the management of and admmlstrame cumin
mer the nut: appointed or seconded |l'l lcrms oi secnun 15m: or m
tespectnel}. m respeCt oi the Commtsswn,
shall. subpect to the Exchequer Act. 1975 (Act No. 66 of 1975»—
(t) be charged vuth the responsrbiht) of accounting for State money

received or paid out for or on account of the Commissmn. the
dxrectorates and the Secretariat: and

(ii) cause the necessary accounting and other related records to be kept‘
(C) may exercrse the powers and shall perform the duties and functions

Wh|Ch the Commissron may from time to ttme confer upon or assign to
him or her in order to achieve the objects of this Act, and shall for the
purposes thereof be accountable to the Commission.

(2) The records referred to in subsection (1)(b) shall be audited by the
Auditor-General.

(3) The Chief Executive Officer. and the persons referred to in section 15M) or
(b), shall exercrse their powers and perform their duties and functions in an
impartial manner and shall, in so domg. be subject to such provisions of the laws
governing the public service of the Republic as may be indicated by the
Commission and to the extent so indicated by the Commission as well as the
Exchequer Act, 1975, and the Auditor-General Act. 1989 (Act No 52 of 1989)‘
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Determinndnn and certification of election results. or dednntion

18. Upon completion of the ballot, the Commission shall as expeditiously as
possible, but not sooner than 2 days and not later than 10 days after the close of
the pull—

(a) determine and certify the results of the election; and
(1:) either certify in respect of the National Assembly and each other

legislature that the election was substantially free and fair; or
(c) declare that it was unable to certify it as such.

CHAPTER 111

Election Admiuim'ation Directorate

Establishment of Election Administration Directnrate

19. There shall be established on the date on which the Commission is
constituted, a directorate to be known as the Election Administration Drrecror-
ate.

Constitution of Election Administratinn Directorate

2.0. (1) The Administration Directorate shall consist of a Chief Director:
Administration. one or more deputy directors and such other officials as the
Commission may consider necessary and appoint to enable that Directorate
effectively to perform its functions in terms of this Act and the Electoral Act.

(2) In effecting the appointment of the Chief Director: Administration and any
deputy director, the Commission shall invite and, where given, consider. but shall
not be bound by, the advice of the Transitional Council.

Powers. duties and functiom of Chief Director: Administration

21. (1) The Chief Director: Administration shall have the powers, dunes and
functions conferred upon or assigned to hlm or her by or under this Act and the
Electoral Act.

(2) Any decrsron or action taken by any functionary of any sub-structure of the
Admmrstration Directorate in any geographrc dtstricl or regron in respect of any
prescribed matter ma_\ be appealed against to the Chief Drrector: Admrmsrrauonr
who run confirm. van or set a§|d£ In) such decrston or amon

(3| The Cure! Director Admrmstrauon shalt—
mr operate Independent!) 01 the Chief Director Monuonng and (ht

Secreran.
1b» be under the supenvtsron of the Commrssron‘ and
m cam out the lnSlruCIIOnS of the Commissron. lo whrch he or she shall be

accountable.
(4) The Chref Dtrecror: Administration may delegate the power to hear and

determine appeals in terms of subsection (2) to any deputy director appomted in
terms of section 20(1). and may delegate any other power conferred upon him or
her by or under this Act and the Elecroral Acr to any official of his or her
drrectorate as he or she may consider necessary

CHAPTER IV

Electian Monkaring Directorate

Establishment of Election Monitoring Directorate

22. There shall be established on the date on whichlhe Commission is
constituted, a directorate to be known as the Election Momlonng Directorate.
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Constitution of Election Monitoring Directorate

23. (1) The Monitoring Directorate shall consist of a Chief Director:
Monitoring and such other officials as the Commission may consider necessary
and appoint to enable that Directorate effectively to perform its functions in terms
of this Act.

(2) In effecting the appointment cf the Chief Director: Monitoring, the
Commission shall invite and, where given. consider, but shall not be bound by, the
advice of the Transitional Councilr

Powers, duties and functinns of Chief Director: Monitoring

2.4. (1) The Chief Director: Monitoring shall—
(a) appoint monitors and co—ordinate their functions to observe and report

to hurt or her upon the electoral process, including political meetmgs,
canvassing. advertising and other campaigns;

(b) register observers and regulate their activities. and publish guidelines
and, if he or she considers it necessary, a Code of Conduct btndtng upon
all such observers;

(c) facilttate the role of intematiunal observers and provide them with
information and assistance as may be required to enable them to perform
their duties;

(:1) investigate alleged infringements of the Electoral Code of Conduct,
other alleged electoral offences and any other matters justiciable in
terms of this Act and the Electoral Act and report to the Commission
thereon:

(2) issue and execute prescribed search warrants and subpoenas and seize
items required in connection with the investigation of alleged infringe-
ments of the Electoral Code of Conduct, other alleged electoral offences
and any other matters justictable in terms of this Act and the Electoral
Act, with the assistance of the National Peacekeeping Force as defined
in section 1 of the Transrtional Executive Council Act. 1993, the police
or defence forces. as may be requested by the Commission;

(I) imtrate or eo-ordinate meetings between the vanous registered pames
partrcipatrng tn the CICCUOD wuh a view to mediating and. if possible.
resolvmg issues and dtsputes ansrng in the course of the element by
negouauon and mutual agreement;

(g) tssue prescrrbed wamtngs concermng alleged or threatened tnfnnge-
ments of the Elcclotai Code of Conduct:

(h! report to the Commtssnon upon the electoral process as requrred by H.
(H operate rndependentlx of the Chre! Drrector Admtmstratron and the

Sectetzrt
H‘ be under the supennmn o! the Commmmn
4p urn ou' the rnuruamm n? the (ommmmn l0 uhrch hr 0: she shalt m

accuuntahle ant:
(f; n»: such other powers. 0mm and tuncl|0n\ a\ may be prescnbed

(It An) decrtmn m actron taken tn ant tunctronar) 01 an) substructure o! the
Monrtonng Drtectorate In an) geographic dxstnct or regron rn respect of any
prescribed matter may be appealed agamst to the Chref Drrector: Momtonng.
who may confirm. varv or set asnde any such decrsron or actrcn,

(3) The Chref Dtrector: Monttonng may delegate any power conferred upon
him or her by or under (hrs Act to any offrcral of his or her directorate as he or she
ma) consrder necessary

CHAPTER V

Elchiun Adjudicnn'an Secretariat

Establishment of Election Adjudication Secretariat

25. There shall be established on the date on whieh the Commission is
constituted a secretariat to be known as the Election Adtudicatlon Secretariatr
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Constitution of Election Adjudiufion Secretarint

26. (1) The Secretariat shall ponsist of a Secretary and such other officials as the
Commission may consider necessary and appoint to enable the Secretariat
effectively to perform its functions in terms of this Act.

(2) In effecting the appointment of the Secretary, the Commission shall invite
and, where given. oonsider, but shall not be bound by, the advice of the
Transitional CounciL

Powers, duties and functions of Secretary

27. (1) The Seactary shan—
(a) oo-urdinate the functions of the Electoral Tribunals, the Electoral

Appeal Tribunals and the Special Electoral Court;
(b) perform the administrative work connected with the performance of the

functions of those Tribunals and that Court;
(6) operate independently of the Chief Directors: Administration and

Monitoring;
(:1) be under the supervision of the Commission; and
(e) carry out the instructions of the Commission. to which he or she shall be

accountable.
(2) The Secretary shall have such other powers, duties and functions as may be

prescribed.

CHAPTER Vl

Electoral Tribunal:

Establishment and constitution of Electoral Tribunals

28. (l) The Commission shall, subject to subsection (2), establish such number
of Electoral Tribunals with Jurisdiction in respect of prescribed geographic areas
as It may consider necessary to adjudicate and decide prescribed matters
concemtng alleged electoral irregularities and alleged infringements of the
Electoral Code of ConducL

(2) An Electoral Tribunal shall consnst of one person. who shail be an attorney
advocate‘ magistrate or academic lawyer at a university With not less than five
years’ experience in one or more such capauties, appomted to that office by the
Commisston,

Powen. duties and lunctlons of Electoral Tribunals

29,A1)An Elettoral Tnbunal hearing am mane! lalhng wuhm Il\ Iunsdicuon
shall enquire InlO the matter in the prescribed manner. consuder )I and make such
demion or give such order as in “5 opinion |S {air and ]ust.

(Z) An Electoral Tribunal finding any person or party guilty of contraventng or
failing to Compl) With any prescribed matter or any pl’OVlSlOn of the Electoral
Code of Conduct. may impose any such penalty or sanction as may be prescribed
in terms of this Act and the Electoral Act as it may consider appropriate in the
circumstances.

(3) An Electoral Tribunal shall have such other powers. duties and functions as
may be prescribed.

CHAPTER VII

Electoral Appeal Tribunals

Blablishmeut Ind constitution of Electoral Appeal Tribunals

30. (1) The Commission shall. subject to subsection (2), establish such number
of Electoral Appeal Tribunals as it may consider necessary to heat and determine
appeals and to review decisions from the Electoral Tribunals.
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(2) An Electoral Appeal Tribunal shall consist of three persons appointed by
the Commission, of whom—

(a) the Chairperson shall be a judge of the Supreme Court:
(12) one shall be an attorney. advocate or magistrate or academic lawyer at

a university with not less than five years‘ experience in one or more such
capacities;

(c) one shall be a suitable person, who may or may not be legally qualified
or experienced.

Powers, duties ind functions of Electoral Appeal Tribunals

31. (1) An Electoral Appeal Tribunal hearing any appeal or reviewing any
decision shall enquire into the matter in the prescribed manner. consider it and
confirm, vary or set aside the decision, order, penalty or sanction of the Electoral
Tribunal, or make such other decision or give such other order or impose such
other penalty or sanction as in its opinion the Electoral Tribunal ought to have
made, given or imposed.

(2) An Electoral Appeal Tribunal shall have such other powers. duties and
functrons as may be prescribedl

CHAYI'ER VIII

Special Electoral Cour!

Establishmenl and constitution of Special Electoral Court

32‘ (1) There is hereby established a court to be known as the Special Electoral
Court wrth the powers. duties and functrons referred to m secuon 33‘

(2) The Special Electoral Court shall consist of—
(a) a Charrpersun, who shall he a judge of the Appellate Division of the

Supreme Court. and two judges of the Supreme Court designated by the
Chtef Justlce: and

(b) two other members, of whom—
(i) one shall be an attorney. advocate‘ magistrate or academic lawyer

at a untVerslty With not less than five years‘ expenence In one or
more such capacmes: and

(n) one shall be a surtable person. Who may or ma\ not be ltgalh
quahtled or experienced.

appomlec tn the Tunutmna) Councrl

Powers. dunes and [unclwns of Special Electoral Court

33. (1) In; SUDJCCI to semon 36(6)m;. the Specral Electoral Coun shall haxe
power to revue“ any decrsron of the Commszlon

(b) Any such revrew shall be conducted on an urgent bass, and shall be disposed
of as expediuously as possrble.

(2) (a) Subject to section 36(6)(al. the Speetal Electoral Court shall have the
power to hear and determine an appeal agarnst any decrsron of the Commrssron
only In so far as such decision relates ID the Interpretation of any law or any other
matter for Wthh an appeal is provtded in the Electoral Act.

(b) No such appeal shail be heard save wrth the prior leave of the Chatrperson
of the Special Electoral Court granted on application wrthin the perrod and in the
manner determmed by that Court.

(6) Such an appeal shall be heardt considered and summarily determrned upon
wntten submissrons suhmrtted Within three days after leave to appeal was granted
in terms of paragraph (b).

(3) The Specral Electoral Court shall have power to remove any member of the
Commission from office under section 11.

(4) Subject to section 36(7). the Special Electoral Court shall have power to
hear appeals against and review decisions of any Appeal Tribunal.
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(S) The Special Electoral Court shall determine its own practice and procedures

and make its own rules.
(6) The Special Electoral Court shall have such other powers, duties and

functions as may be conferred upon or assigned to it by the Electoral Act, the

Transitional Executive Council Act, 1993, or any other law. 5

CWIX

General Provisions

Application of Act in event of conflict with other laws

34. in the event of a conflict between the provisions of this Act and those of any

other law, the provisions of this Act shall prevail in so fat as such provisions relate 10
to the conduct and supervision of elections.

Disolution of directorates, Secretariat and tribunals

35. (l) The directorates and the Secretariat shall be dissolved on the date upon
which the Commission is dissolved.

(2) The Electoral Tribunals and the Electoral Appeal Tribunals shall be 15
dissolved on final determination of the issues placed before them.

Appeal and review

36. (1) Any interested person, party or candidate who or which feels aggrieved

by any decision at action taken by anytunctionary of n directorate in respect of any

prescribed matter may, thhin the period and in the manner prescribed, appeal to 20

the Chief Director of the relevant dttectotate against the decision or action tn

issue.
(2) Any interested person, party or candidate who or which feels aggrieved by

any deciSton ot acttan taken by the Chief Director: Administration or Monitoring

in respect of any prescribed matter other than a decmon or action on appeal 25

referred to in subsection (1) may. within the period and in the manner prescribed,

appeal to the Commxsswn against the dectston ot action in issue.

(3) la) Subyect to section 33(2). there shall be no appeal agatnsx any deusmn of

the COmmISSIOn
1hr Subvest to section 33l 1 i. am- tntetested person. part) or candidate mat bring 30

am derision or the COmmlSSIOH under tevteu betore the Speual Electotat Court

utthtn the period and tn the manner detenntned b) that Court

1-5) An) tntetested person. pam or candidate who or which ieels aggneved h}

an} deusmn. OIdCL penalty or sanction madet given or imposed b) an) Electoral

Tribunal ma). Within the penod and in the manner ptescnbed. appeal to the 3

relevant Appeal Tribunal against the deusmn, order. penalty or sanction in issue.

(5) Any interested person‘ party 0t candidate may bring any decision of any

Electorai Tribunal under review before the relevant Appeal Tribunal Within the

petiod and in the manner prescribed
(6) Any— 40

(a) decision of the Commission tn terms of section 18; and

(b) decision 01 order of the Special Electoral Court,

shall be final and not subject to appeal or review.

(7) No appeal against or review of a decision of an Appeal Tribunal shall be heard

save with the prior leave of the Chairperson of the Special Electoral Court granted on 45

application within the period and in the manner determined by that Court.

v.

Remuneration and allowances of members of tribunals and Special Electoral Court

3']. (1) Subject to subsection (3), the Transitional Council may, after

consultation with the Minister of State Expenditure. determine the remuneration

and allowances payable to members of the Special Electotal Court. 50
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(2) Subject to subsection (3), the Commission may, after consultation with the
Minister of State Expenditure, determine the remuneration and allowances
payable to membets of the Electoral and Appeal Tribunals,

(3) Different or no remuneration or allowances may be determined under
subsections (1) and (2) in respect of different members of those Tribunals and that
Court.

Secrecy

38. (1) Every member of the Commission and every person employed in the
performance of the functions of the Commission, the directorates and the
Secretariat shall aid in preserving secrecy in regard to any matter or information
that may come to his or her knowledge in the performance of his or her duties in
connection with the said functions, except in so far as the publication of such
matter or information is authorized by law,

(2) Any person Who, In the exercise of powers or the performance of duties in
terms of this Act, has obtamed knowledge regarding the affairs of any registered
party, candidate or voter, shall, subject to section 6(2)(e), not disclose such
knowledge to any person other than is required In the course and scope of his or
her duties or in response to a question lawfully put under order of any court of law
or tribunal contemplated in this Act or the Special Electoral Count

Offences and penalties

39. Any person who-
(a) wilfully hinders ox obstructs the Commission, a Chief Directox of a

ditectorate or the Secretary or a member of its, his or her staff in the
exercise of its or his or her powers or in the performance of its or his at
her duties or functions;

(12) wilfully interrupts the proceedings at a meeting of the Commission or a
sitting of an Electoral or Appeal Tribunal or the Spenal Electoral Court
or mxsbehaves in any other manner m the place where such meeting or
smmg ts held:

(6) in COanCIIOn With any meetmg 0f the Commissmn or smmg of such
Tribunal or Court does anythmg whxch. if such meeting or snmng were
proceedings In a coun of law. would have consntuxed contempt of court.

1dr don annhmg caiculaxed xmptoperh to Influence the Commisswn or am
such Tnhunal or Court In respect 01 am matter hung at m be conudeved
bx me (ommmmn m such Tribunal or (sun In connection mm am
aecmcn OI order

m mttullx contravenex or tanls to comph wuh an_\ prouslon o! SCUIOI’I Rh
shall be gulln of an offence and hahle on convxcuon [0 a {me or to nmpnsonmem
for a penod not exceedmg five years

Legal proceedings Igninst Commission

40‘ (1) The State Liability Act. 1957 (Act No. 20 of 1957). shall apply mutant
mummiu in respect of the Commission,

(2) In such application a reference to a Minister of a department shall be
construed as a reference to the Chairperson ox Co-Chatrpetson of the Commis-
sion, as the case may be.

Regulations

41. (l) The Commission may make regulations regarding—
(a) governing the permissible nature and content of political advertising.

which shall be determined and enforced by the Commission in
conjunction with the Independent Media Commission established by
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section 2 of the Independent Media Commission Act, 1993‘ and the

independent Broadcasting Authority established by section 3 of the

Independent Broadcasting Authority Act, 1993;

(b) the issue. contents, form, and the practice and procedure in connection

with the execution. of search warrants, subpoenas and the seizure of 5

items required in connection with the investigation of alleged infringe-

ments of the Electoral Code of Conduct, alleged electoral offences and

matters justieiable in terms of this Act;

(c) the manner in which proceedings. and the nature of proceedings which,

may be instituted in the Electural and Appeal Tribunals: 10

(d) the time limits within and manner in which appeals may be noted or

decisions may be brought under review in terms of this Act;

(2) electoral irregularities and other matters in respect of which contraven-

tions or failures to comply shall constitute cause for pmeeedings to be

instituted in the Electoral Tribunals: 15

(f) the issue. contents, form and use of process. and the practice and

procedure in connection with the service and execution thereof:

(g) the manner of recording 01’ noting evidence or proceedings and the

disposal thereof;
(h) the appointment and functions of sworn interpreters; 20

(1') orders. penalties and sanctions which may be given ox imposed by an

Electoral or Appeal Tribunal, and the execution thereof;

(j) the manner in which a pawn, party or candidate may be summoned to

appear in an Electoral Tribunal to face charges of euntravening or failing

to comply with a regulation contemplated in paragraph (2) or an 25

infringement of the Electoral Code of Conduct. and the manner in which

one or more persons may be selected to represent such party in such

Tribunal;

(k) the procedures for investigating alleged infringements of the Electoral

Code of Conduct. electoral offences or matters justifiable in terms of 30

this Act in order to bring such investigations [0 an expeditious

conclusuon:
(l) the practice and procedure to be followed by the Chief Director:

Administration and the Chief Diteclor: Monitoring in hearing appeals

against decisions or actions of functionaries of their directorates. due 35

regard being had to the pnnCiples of natural Justice;

(m) the practice and procedure to be followed by the Secretary in the

performance of his or her functions

In; fees and costs and the recovery thereof in tespecl of legal proceedings in

terms at ”MS Act. 40

tm representation or absence thereoi in respect of legal proceedmgx m

tertm 01 Inn Act

(pr the primer and prucedurt m be [nllnwed tn the Electoral and Appeal

1nouna|t In the conduu 01 then proceedings "1 order to bring such

proceedings to an expeditious conclusion. due regard being had to 4

iaimess and Justice:

the regulation of the conduct of all persons, parties and candidates m so

fat as such conduct may promOte or Inhibit the conduct of free and fair

elections;

(7) any matter required ot permitted to be prescribed in terms of this Ael; 50

and

(5) generally‘ all matters which in its opinion are necessary or expedient to

be prescribed to achieve the objects of this Act.

(2) A tegulation under subsection (1) may prescribe penalties for any

contravention of the provisions thereof or any failure to comply thetewuh of a fine 55

or imprisonment for a period not exceeding two years,

‘1.
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(3) Regulations under subsecfion (1) affecting State expenditure shall be made
only after consultation with the Minister of State Expenditure‘

Short flue Ind commencement

42. This Am shall he called the Independent Electoral Commission Act, 1993,
and shall come into operation on a date fixed by me Stale'Presidenl, on the advice 5

0f the Transitional Council, by proclamation in the Gazette,

4.8
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THE INDEPENDENT ELECTORAL COMMISSION BILL

’I'he Negotiating Council adopted the Independent Electoral Commission Bill by general

cansensus on Tuesday 31 August, 1993.

* The AVU reserved its position with regard to all references in the Draft Bill to the
Electoral Act as well as the Constitution and the powers, duties and functions this
Commission will incur due to that legislation.

* It was noted that the Explanatory Memorandum as adopted by the Negotiating
Council on 30 Apn'l 1993 clearly differentiated between agreement on the one hand
and implementation on the other.
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BILL

To establish a body to be known IS the Independent Media Commission for the
purpose of ensuring. during the periud of the first nation! election for the Nntionll
Assembly and other legislatures under the Constitution to be held alter the
commencement of this Act, the equitable treatment of politiul panics by
broadcasting licensees and lhll Sute-fmmud publications Ind Slate informatinn
services do not advance the intemts 01‘ any political party: to define the
composition, powers. functions and duties of the said Commission; Ind to prnvide
(or incidental matters.

 

 

(Afrikaans text signed by the State President.)
(Assenled IO 18 October 1993.)

BE IT ENACTED by the Slate President and the Parliamem of the Republic
of South Afnca. as follows:—

ARRANGEMENT 01“ ACT

Section No. Subject miller

1. Definitions 5
2. Eslablishmem of Independent Media Commission
3. Primary objects of Commission
4, Constitution of Commission and appomlmem of commissioners
5 Persons qualified [D be commissioners
6. Persons disqualified from being commlssioners 10
7. Term of office of commissioners
8. Removal from office
9. Vacancies in Commissxon
10 Remuneranon and allowances
11 Meetings of Commlssxon 15
1: Disclosure of confllcung mlcresls
13 Proceedings of Commissxon nol analld In certain Cll’CumSlanCCS
H Slaff of Commissnon
1‘ Establishment o! commmecs of Ccmmusxon
I: Ar‘pmnlmrn! o! upem 21‘

" anrvx and Xuncnonx o? Cnmmmmn
1h Prnmhnmn nn hmaacaum; 01 mm elccnnn bvuaumm and

polmcul adurmcmenn :xccpl m ccnam nrcumslanccs

19 Pan} elecuon broadcasts on sound broadcasung services dunng

elccuon penod 25
20 Polmcal adverusmg on sound broadcasting scrvzces dunng elecuon

period
21. Equnable treatment of pohtical panics by broadcasting licensees

dunng election penod
21 Stale-fmanced publications and State informallon semces 30
23 Hearings
24 Orders and recommendations of Commission
25. Expendnure m connection wnh functions of Commission
26. Reporting responsibility of Commissuon
Z7. Offences and penallies 35
28. Delegations
2‘). Limitation of liabillty
30. Regulauons
31. Extralemtorial extension of Commission's jurisdiction by agree-

ment between Republic and any stale or territory previously pan of 40
Republic

51+
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32‘

33.
34,
35,
36.

Definitions

Application of Act in respect of certain private broadeastets
licensed elsewhere
Application of Act in event of conflict with other laws
Dissolution of Commission. and cessation of Act
This Act binding on State and State President
Short title and commencement

1. In this Act. unless inconsistent with the context—

0)

(ii)

(iii)

(M

(V)

M)

(vii)

h'nll

(u)

(x)

(xx)

(xii)

(xiii)

“Authority" means the Independent Broadcasting Authority es-
tablished by section 3 of the Independent Broadcasting Authority
Act, 1993; (xiii)
“broadcasting" means a form of unidirectional telecommunication
intended for the public or sections of the public or subscribers to any
broadcasting service having appropriate receiving facilitiel
whether carried out by means of radio or any other means of
telecommunicatiun or any combination of the aforementioned. and
“broadcast” shall be construed accordingly; (XXVi)
“broadcasting licence" means a licence granted and issued by the
Authority in terms of the Independent Broadcasting Authority Act.
1993, or deemed by that Act to have been so granted and issued to
a person for the purpose of providing a defined category of
broadcasting service; (xxviii)
'(‘broadcasting licensee" means the holder of a broadcasting licence;
xxix)
.“broadcasting service" means a single defined service which
consnsts in the broadcasting of television or sound material to the
pubhc or sections of the public or to the subsctibers to such servxce,
and includes the broadcasting of text; (xxvii)
“chatr'person” means the chairperson of the Commission referred
to m section 4(1)(a) and Includes any commissioner acting m the
stead of the former In accordance with the provisians of section
11(2); (xxxw)
“Commtss|on" means the Independent Media Commission estabv
hshed by secuon 2 and. m rclauon to the exercise or performance of
any power. function or duty conferred or Imposed upon the
Commissxon by or In terms of thus Act. Includes any committee of
the Commxssxon acung under a delegauun or authonzauon In terms
of semen 28. (x)
‘commlsuoner’ means In\ member of the Commlsmon telerred to
m seeuon 411?. In)

'mmmutee' mum a commute: established and appmntw m

ltrmk o! secuon 15‘ Hull
"communxu' Includes a geographically founded communm at any
group of persons or sector of the public having a speclhe
ascertamable common Interest. (|)
"commumty broadcasting semce“ means a broadcasung semce
whxch—
(a) IS fully controlled by a non-pmftt entity and earned on for

non-ptohtable purposes;
(bl serves a particular community;
(5) encourages members of the community served by it or persons

associated wtth ox promoting the Interests of such commumty
to participate in the selection and pmvtsion of programmes to
be broadcast in the course of such broadcasting service; and

(d) may be funded by donations, grants, sponsorships ot advertis-

ing or membershtp fees. or by any combination of the

afotementioned; (h)
“complainant" means an aggrieved political party contemplated in

section 23(2); (v)
“Constitution Act" means the Constitution of the Republic of

South Africa Act, 1993: (iii)
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(xiv) “election" means the first election which, after the commencement

(XV)

(xvi)

(xvii)

(xviii)

(xiX)

(XX)

(xxi)

(xxii)

(xxiii)

(xxiv)

(xxv)

(xxvi)

(xxvii)

(xxviii)

of this Act, is conducted in terms of the Electoral Act, 1993. for the
National Assembly or any other legislature contemplated in the
Constitution Act; (xxxi)
“election period“ means the period wmmencing on the day
immediately following upon the closing day determined under the
Electoral Act, 1993. for the submission of lists of the nature referred
to in the definition of “political pany" in this section, and ending on
the day immediately following upon the dissolution of the Indepen-
dent Electoral Commission in terms of section 9 of the Independent
Electoral Commission Act, 1993; (mi)
“Independent Electoral Commission” means the Independent
Electoral Commission established by section 2 of the Independent
Electoral Commission Act, 1993; (xi)
“party election broadcast“ means a direct address or message
broadcast free of charge on n broadcasting service and intended or
calculated to advance the interests of any particular political party;
(xiv)
“political advertisement" means an advertisement broadcast on a
broadcasting service which is intended or calculated to advance the
interests 0! any panicular political party, for which advertisement
the relevant broadcasting licensee has received or is to receive,
directly or indirectly, money or any other consideration: (xv)
“political party", except in the case of section 2(2), means any
registered party as defined in section 1 of the Electoral Act, 1993,
or any alliance of such registered parties (as the case may be),
which. for the purpose of any particular election. has. before the
commencement of the relevant election period, submitted its list of
candidates for the National Assembly or other legislature contem-
plated in the Constitution Act; (xvi)
“prescribed" means prescribed by regulation in terms of section 30;
(xxxiii)
“private broadcasting service" means a broadcasting service oper-
ated for profit and controlled by a person who is not a public
broadcastxng licensee; (xvii)
“pubhc broadcasting service" means—
(a) any broadcasting service provided by the South Afn'can

Broadcasting Corporation In accordance With the provnsnons of
the Broadcasting Act. 1976 (Act No 73 of 1976):

lb) 3 broadcasting semce prowded by any other statuton bod\ . 01
40 a hroadcamnp SCH'ICC pvovuded h» a person who vecenes hm or

he! tmenue ennct uholh 01 part!\ trom licence leex It\led m

respect 0! the hcenung ol persom In relanon t(unund udnv sen
and m relauon to le|evmon sets. or tyom the State

and shall Include a commercnalh operated broadcasting seruce
provuded b) a person referred to m paragraph mL Ibiotlf)01[hls
defimnon; (xu)
“radm” means an electromagnetxc wave propagated In space
Without anthem guide and having by convenuon a frequency lower
than 3000 GHz; (xviii)
“respondent" means any broadcasting licensee. publisher or State
Information servnce contemplated in section 23(2); (xxx)
"sound broadcasting service" means a broadcasting service in-
tended to be received by a sound radio set: (vii)
“sound radio set" means any apparatus designed or adapted to be
capable of receiving. by radio. the transmissions broadcast in the
course of a broadcasting service and reptoducmg them in the form
of sounds, but not also in the form of images or Visible sugns or
sugnals; (vi)

“Stale“ includes the government and administration of any
self-governing territory contemplated in the SeIf-goveming TerriA
tories Constitution Act. 1971 (Act Not 21 of 1971); (xx)
“State-financed publication" means any newspaper. book, period-
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ical, pamphlet. poster ur other printed matter, or any other object
in or on which sound has been recorded for reproduction, which is
wholly or partly financed by the State for the purpose of the
promotion of State policy or the policy of a department of State;
(xxi)

(xxix) “State information service” means the South African Communica-
tion Service and includes any other service, organization or body
which provides information services of a similar nature and is
directly or indirectly controlled by the State; (xxii)

(xxx) “telecommunications" means any system or methud of conveying
signs, signals, sounds. communications ur other information by
means of electricity. magnetism, electromagnetic waves or any
agency of a like nature. whether with or without the aid of tangible
conductors. from one point to another, and the derivative noun
“telecommunication” shall be construed accordingly: (xxiii)

(xxxi) “television broadcasting service” means a broadcasting service
consrsting in the sending of visual images or other visible signals.
whether with or without accompanying sounds. where the Visual
images are such that sequences of them are seen as moving pictures;

(XXV)
(xxxii) “television set“ means any apparatus designed or adapted to be

capable of receiving transmissions broadcast in the course of a
television broadcasting service: (xxiv)

(xxxiii) “this Act' ncludes any regulations made from time to time under
section 30; (iv) and

(xxxiv) “Transitional Executive Council" means the Transitional Execu-
tive Council established by section 2 of the Transitional Executive
Council Act. 1993‘ (m)

 

 

Establishment of Independent Media Commission

2. (1) There is hereby established a juristic person to be known as the
Independent Media Commission, which shal| exercise and perform the powers‘
functions and duties conferred and imposed upon it by this Act.

(2) The Commissmn shall function Without any political or other bias or
interference and shall be wholly independent and separate from the State. the
government and its administration or any political party. or from any other
funcuonary or body directly or indirectly representing the interests of the State.
the government or an) political party

Primary objects of Cammtssmn

Jr The pnman omeeu o.’ the Communion shall be—
ta: to ensure equitable treatment of all political parties b} broadcasting

sen Ices. and
lb; to ensure that Statc-hnanced publications and State tnlormatton semces

are not. dHeCll) or lndu’ecll). used to advance the interests of an}
political party. whether directly or indirectly,

during the election period. so as to promote and contribute towards the creation
of a chmate favourable to free political participation and a free and iaxr election

Constitution of Commission and appointment of commissioners

4. (1} The Commission shall consist of—
(n) a chairperson; and
(b) not more than six other members.

(2) (a) Each commissioner. including the chairperson. shall be appointed by the
State President on the advice of the Transitional Executive Council With due
regard to the provisions of this Act, with particular reference to the provisions of
section 2(2).

lb) The appointments contemplated in paragraph (a) shall be made simulta-
neously, be made known by notice in the Gazette and be effecttve as from the date
of publication at such notice.
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Persons qualified to be commisioners

5. (1) The chairperson of the Commission shall be—
ta) a judge or retired judge of the Supreme Court of South Africa: or
(b) a practising advocate or practising attorney of at least 5 years‘ standing

or a magistrate with at least 10 years' appropriate experience,
(2) At least two of the commissioners shall have experience in the field of the

broadcasting media and at least one in the field of the printed media.
(3) The commissioners shall—

(a) be persons who. in the opinion of the Transitional Executive Council,
are of high standing and merit and are suited to serve on the Commission
by virtue of their qualifications, expertise and experience;

([7) be persons who ate committed ta fairness, freedom of expression, the
right of the public to be informed and openness and accountability on the
pan of those holding public office;

(c) when viewed collectively. represent a broad ctoss-section of the
population of the Republic; and

(d) be persons who are committed to the objects and principles of this Act.

Persons disqualified from being commisioners

6. (1) A person shall not be appointed 01' remain a commissioner if such
person—

{42) is not a citizen of and not permanently resident in the Republic;
(b) at the relevant time holds, or during the preceding 12 months held, an

office of profit under the State, subject to the provisions of section 5(1);
(6) at the relevant time is. or dunng the preceding 12 months was. a member

of the Transitional Executive Counci! or Parliament or of any provmcial
government or the legislature of the Republic of Transkei‘ the Republic
of Bophuthalswana. the Republic of Venda or the Republic of Ciskei or
any self-govermng lerntory, or if he or she so is or was a member of any
local authonty.

(d! at the relevant time IS‘ or during the preceding 12 months was. an
officc-bearer or emplm'ee of any part) . movement. organization or bodt
\' a par“ pohnul naiuve

:r‘ unedlx w mutual» Knelhei ptrsonalh m Inmugh hn or he: spam:
patlnet n! a\\n€|ale hm a duet! or indirect {manual interest m In:
tclewmmumcanom broadcasting or printed media |nduSH_\

(f/ or his 01 her spouse partner or assocme holds an office m or With or is
employed by any person or company. organtzauon or Other body
Whether corporate or incorporate. which has a direct or indirect {manual
Interest of the nature contemplated in paragraph (2);

(g) is an unrehabilitated insolvent:
(h) is Subject to an order of a competent court declaring such person to be

mentally ill or disordered:
It) IS convmed. after the commencement of this Act‘ whether in the

Republic or elsewhere. of any offence for which such person has been
sentenced to imprisonment without the option of a fine;

(1) at any ume prior to the commencement of this Act was convicted, or at
any time after such commencement is convicted—
“) in the Republic. of theft. fraud, forgery and uttering a forged

document. perjury or an offence in terms of the Corruption Act,
1992 (Act No‘ 94 of 1992); or

(ii) elsewhere, of any offence corresponding materially with any
offence referred to in subparagraph (i); or

(iii) whether in the Republic or elsewhere, of any other offence
involving dishonesty; or
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(k) is or has been convicted of any offence under this Act.
(2) For the purposes of subsection (1), “spouse" includes a de facto spouse.

Term of nfl'tce of commissioners

7. (1) Subject to the provisions of this Act, the commissioners shall hold office
until the dissolution of the Commission in terms of section 34(1).

(2) A commissioner may at any time, upon at least three months‘ written notice
tendered to the Transitional Executive Council, resign from office.

Remove! from 0ch

8. (1) Notwithstanding the provisions of section 7, a commissioner may be
removed from office by the Transitional Executive Council on account of
misconduct or inability to efficiently perform the duties of his 01’ her office or by
reason of his or her absence from three consecutive meetings of the Commission
without the prior permissmn of the chairperson, except on good cause shown.

(2) A commissioner shall not be removed from office In mm: of subsection (1)
except after due inquiry, and then only upon a decision to that effect by the
Ttansitional Executive Council.

Vacancies in Commission

9. (1) There shall be a vacancy in the Commission—
(u) if a commissioner becomes subject to a dtsqualificatton referred to In

section 6;
(b) when a commissioner's written resignation. tendered as contemplated in

section 7(2). takes effect; or
(c) if a commissioner is removed from office in terms of section 8,

(2) A vacancy in the Commission shall be filled by the appointment of another
commissioner by the Transmonal Executive Council in terms of lhIS Act as soon
as may be reasonably ptacucable after the occurrence of such vacancy

Remuneration and allowances

10. COmmlSSlOnCrS shall be paid such remuneration and allowances as the
Transmonal Executive COUNCIL in consultation Wllh the Mxmstet of State
Expenditure. m2) dtltl’mmt

Meetings 0' (. ommtmon

ll. (llTht‘ meetxngs ol the Commisston shall be held at such umes and place\
as ma\ be detetmmed [7) resolution of the Commtssuon whenever necessary so a\
to Conduct Its business expedmously' meded that the first meeting shall be held
at such time and place as the Chalmetson may detenmne.

(2) In the event of the chairperson betng absent, the remaining commissmnets
shall from thetr number elect an acting chairperson, who, while he or she so acts.
may exercnse and perfotm all the powers, fiinctluns and duties of the chairperson.

(3) The chairperson may at any time in hIS or her discretion convene a specxal
meeting of the Commission, which shall be held at such time and place as the
chairperson may direct: Provided that the chairperson shall. upon havmg been
presented with a requisition for that purpose signed by at least two commissmners,
call for a special meeting, and if the chairpetson fails to convene a special meeting
within 48 hours of such presentation, such two commissioners may, upon the
expiration of such 48 hours. convene the special meeting

(4) The quorum for any meeting of the Commission shall be a majority of the
total number of commissioner:

(5) Subject to the provisions of subsection (4), a decision of the Commission
shall be taken by resolution agreed to by the mayority 0f the commissioners
present at any meeting of the Commission, and in the event of an equality of votes
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regarding any matter, the chairperson shall have a casting vote in addition to his
or her deliberative vote.

(6) The Commission may, in its discretion, allow members of the public to
attend any meeting thereof.

(7) (n) The Commission shall cause minutes to be prepared and kept of the
proceedings of every meeting and cause copies of such minutes to be circulated to
all the commissionets,

(b) The minutes prepared in terms of paragflph (a), when signed at a
subsequent meeting of the Commission by the chairperson, shall in the absence of
proof of error therein be deemed to be a true and correct record of the proceedings
which they purport to minute and shall. at any proceedings in terms of this Act or
before a court of law or any tribunal or commission of inquiry. canstitute prima
facie evidence of the proceedings of the Commission and the mattets they purport
to minute.

Disclosure of conflicting interats

12. (1) Subject to the provisions of subsection (2), a commissioner shall not vote
nor In any other manner participate in the proceedings at any meeting of the
Commission not be present at the venue where such a meeting is held if . in relation
to any matter before the Commission, he or she has any interest Wthh ptecludes
him or her from performing his or her functions as commissioner in a fait,
unbiased and proper mannert

(2) If at any stage during the course of any proceedings before the Commission
it appears that a commissioner has or may have any interest which may cause such
a conflict of interests to arise on his or her part—

(a) such commissioner shall forthwith and fully disclose the nature of his 0t
her interest and leave the meeting so as to enable the remaining
commissioners to discuss the mattet and determine whether such
commissioner is precluded from participating in such meeting by reason
of a conflict of interests; and

(b) such disclosure and the decision taken by the remaining commissioners
regarding such determination. shall be recorded in the minutes of the
meeting in question.

(3) If any commissioner fails to disclose any interest as required by subsection
(2) or‘ SubJCCl to the ptovtsions of that subsection. if he or she is present at the
venue where a meeting of the Commission l5 held or in any manner whatsoever
pamupates In the proceedings of the Commission. the relevant proceedings of the
Commission shall be null and vond.

Wlnr‘ o! Continuum not tnuhd in certain cirtumsunm

ll. Suhuect tn the prmmonx ol section 1: a derision taken In the Commxwun
at am an perlormed under the authonn of such a decmon shall nm he mmhd
merely by reason 0! an} Irregular“) m the appointment of a commisswner ov a
vacancx in the Commissmn or the fact that any person not entitled [0 sn as a
COmmlSSlOnEl sat as such at the time when such decision was taken. provided such
decision was taken by a majority of the commissioners present at the time and
entitled so to sxt and the said commissioners at the ttme constituted a quorum.

Staff of Commission

14. (l) (a) The Commission shall appoint a suitably qualified and experienced
person as chief administrative officer for the purpose of assisting the Commission.
subject to its directions and control‘ tn the performance of all financial.
administrative and clerical functions and work arising from the application and
administration of this Act.

(b) The Commission shall appoint such other staff as it deems necessary with a
view to assisting it with all such work as may arise thwugh the exercise and
performance of its powers. functions and duties in terms of this Act,
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(2) The staff of the Commission shall receive such remuneration, allowances
and other employment benefits and shall be appointed on such terms and
conditions and for such periods as the Commission may determine, subject to the
provisions of section 34(1). ‘

(3) In exercising its powers in terms of subsection (2), the Commission shall
consult with the Minister of State Expenditure.

Enablishment of committees of Commision

15. (l) The Commission shall establish the following two committees. namely—
(n) a broadcasting committee, which shall assist the Commission in the

exercise and performance of its powers and functions contemplated in
section 17(1)(a); and

(b) a State-financed publication and State information services committee.
which shall assist the Commisston in the exercise and performance of its
powers and functions contemplated in section 17(1)(b).

(2) The Commission may establish such other committees for such purposes as
it may deem necessary with a view to assisting it in the effective exercise and
performance of any of its other powers, functions and duties in terms of this Act.

(3) The Commission shall from its number designate a chairperson for each
committee

(4) A committee shall have two or more additional members, as may be
determined by the Commission, who—

(a) are not subject to any of the disqualifications of the nature contemplated
in section 6; and

(b) on account of their qualifications, expertise and experience in relation to
the mandate or terms of reference 0f the relevant committee, are suited
to serve thereon.

(5) Whenever the office of a member of a committee becomes vacant, the
Commission shall appoint a person to fill the vacancy.

(6) The provisnons of sections 5(3), 10, 11, 12. 13 and 25 shall mumn‘s mulandit
apply in respect of any committee, and for that purpose any reference to the
Commission shall be construed as a reference to the committee in question

(7) The Commissmn may at any time extend, limit or dissolve any such
50111111111236.

Appointment of experts

16. (1 ) The Commtssnon ma) appoint as many experts. including experts from
other countries. as u mat deem necessan With a View to asstsung ll “1 the exercise
and pcnormance at m nonen. tunrnons and dunes and tow the pertonnance of
ant um}. ammp thetetmm

(2) The lzrm: condmans remuneuuon and altouancet appltcablt- u» ant
expert tn \'lrlue at hh or hev appcmtment m Iermsot SUbSEClIOfl 1 l l. and the uovt
to be pertormed or service to be rendered tn Virtue of such appomtment. shall be
as determined In a written agreement entered into for that purpose between the
Commissmn and the expert concerned

(3) Upon haVing performed the work or completed the service pursuant to the

agreement contemplated m SubSCCUOfl (2L the expert concerned shall submit a
report in regard thereto to the Commtssion for its consideration.

(4) The Commxssron. on receipt of the report referred to in subsection (3), may
refer the matter back to the expen—

(a) for such further attention as may be determined by the Commission;
(b) to perform such further functions as the Commission may deem

necessary or desirable.

Powers and functions of Commission

17. (1) The Commission, in order to achieve the objects of this Act, shall—
(a) monitor all broadcasting services in the Republic and enforce compliance

by broadcasting licensees with the provisions of this Act relating to—
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(i) party election broadcasts and political advertisements; and
(ii) equitable treatment of all political parties; and

(b) monitor all State—financed publications and State lnfonnatian services.
during the election period in accordance with the provisions of this Act, and shall
exercise and perform such other powers and functions as may be assigned to it by
this Actt

(2) The Commission shall inform the Transitional Executive Council and the
Independent Electoral Commission of any matter which has come to its
knowledge in the exercise and performance of its powers, functions and duties in
terms of this Act which, in its opinion, may have an adverse impact upon the
creation or achievement of a climate favoutable to free political participation and
the holding of the election on a free and fair basis.

thlhition on hroadmstlng of party election broadcasts and political advertise
ments except in certain circumstances

18. No party election broadcast and no political advertisement shall be
broadcast on any broadcasting service except during the election period and then
only if and to the extent authorized by the provisions of sections 19 and 20.

Party election broadcasts on sound broadcasting services during election period

19. (1) Subject to the provisions of this section. a public sound broadcasting
licensee shall permit a party election broadcast only during the election period and
then only it such a broadcast is produced on behalf of the pohtical party in question
at the Instance of its duly authorized representative.

(2) The Commission shall determine the time to be made available to political
patties (or the purpose of subsection (1). Including the duration and scheduling of
party election broadcasts, duly taking into account the financial and programmmg
imphcauons for the broadcasting services in question.

(3) The Commissnon shall consult with the relevant public sound broadcasting
hcensces and all the polmcal pames pnor l0 making any detemunauon In terms
of subsection (2).

(4) ln makmg an) determmauon m terms of subsecuon (2). the Commlssnon
ma) Impose such conditions upon a public broadcasting licensee wtth respect to
parh electmn broadcasts as it deems (it. haying due regard to the lundamental
pnnnplr that all pol-txcal panm are m be treated equnahlx

(5‘ A rum etectmn hmadnu shall not contain am material unuh m.“
ttaxnnahh h: annnpalec u» expose lht hroadeasnng license: lu legal Immmx n
n were to be broadcast

(6) A part) elccuon broadcast shall compl) Wllh a techmcal qualxt) acceptablt‘
to the Commissmn

(7) No party election broadcast shall be broadcast later than 48 hours pnor to
the commencement of the pullmg penod.

(8) A pnvate or community sound broadcasting hcensee shall not be required
to broadcast party elecuon broadcasts. but If he at she elects to do so. the
ptecedmg provisuons of this section shall mumm mutandts apply.

Political advertising on sound hroadcasling services during election period

20. (1) A sound broadcasting ltcensee shall not be required to broadcast a
political advertisement, but if he or she elects to do so, he or she shall afford all
Other political patties. should they so request. a like opportunity.

(2) A sound btoadcasttng licensee may broadcast a poliucal advertisement only
if it has been submitted on behalf of a political party at the instance of its duly
authorized representative

(3) In making advertising time available to political patties, no sound
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broadcasting licensee shall discriminate against any political party or make or give
any preference to any political party or subject any political party to any prejudice.

(4) A political advertisement shall not contain any material which may
reasonably be anticipated to expose the broadcasting licensee to legal liability if
it were to be broadcast.

(5) A political advertisement shall comply with a technical quality acceptable to
the Commission.

(6) No political advertisement shall be broadcast later than 48 hours prior to the
commencement of the polling period

(7) This section shall be subject to the provisions of any law relating to the
expenditure of political parties during an election.

Equlnble treatment of political plrties by broadcasting licensees during election
period

2L (1) If, during the election period, the ooverage by any broadcasting service
extends to the field of the election and the political parties and issues relevant
thereto, the broadcasting licensee ooneemed shall afford reasonable opportuni-
ties for the discussion of conflicting views and shall treat all political panies
equitably.

(2) In the event of any criticism against a political party being levelled in a
particular programme of any broadcasting service without such political party
having been afforded an opportunity to xespond thereto in such programme or
without the view of such political party having been reflected therein, the
broadcasting licensee concerned shall be obliged to afford such political party a
reasonable opportunity to respond to the criticism.

(3) If. within 48 hours before the commencement of the polling period or during
the polling period, a broadcasting licensee contemplates broadcasting a pro-
gramme in which a particular political party ts criticized. the licensee shall ensure
that the political party is given a reasonable opportunity to respond thereto in the
same programme, or to do so as soon a is reasonably practicable thereafter.

(4) The preceding provisions of this section shall not apply in relation to the
contents of any party electton broadcast tn the circumstances contemplated In
section 19 and any polittcal advemsement in the circumstances contemplated m
secnon 20.

State-l'tnanced pub|iutions and State inl‘nnnltion services

22. (1) The pubhsher of any State-hnanced pubhcatton tn existence tmmedr
ateh pnor to tht- commencement of lhls Act shalL wtthtn 14 days of such
commencement submit to the Commtsston the prescnbed tniormatton concernv

tn; such pubhcatton
(21 The pubhsher of am State-hnanccd publlCallon uhtch n publtshed lot the

ltrst urn: after the commencement cl thts Act. shall not later than 14 days pnm
to the proposed date of pubhcauon submu to the Commtsswn the prescribed
Information concerntng such pubhcatton

(3) The Commtssnon may requne the publtshet of a pubhcatton referred to m
subsection (2) to provnde the Commtsswn wnth a copy of such pubhcauon pnor to
the pnnting thereof.

(4) A State-ftnanced publication shall be submitted by its publisher to the
Commtssion free of charge Within 48 hours of the compleuon of the printtng
thereof.

(5) A State-financed publication shall not contain any advertisement or other
material whtch IS intended or calculated to support or advance the interests of any
polittcal party, whether directly or indirectly.

(6) The provisions of subsection (5) shall mutatis mutandu apply in respect of
any statement, material or advertisement made or issued by any State infonnattan

servtce.

Hearings

B. (1) Any political party which has xeason to believe that a broadcasting
licensee, the publishex of a State-financed publication or any State information
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service has contravened the provisions of this Act in relation to such party. and
which was unable to resolve the matter with the licensee, publisher or information
service (as the case may be), may in relation thereto lodge a complaint with the
Commission

(2) A complaint contemplated in subsection (1) shall be in writing and shall be
served on the licensee. publisher or information service referred to in subsection
(1), and be lodged with the Commission.

(3) For the purposes of subsection (2), a complaint may be delivered by hand
or sent by registered post. fax or telex.

(4) The Commission shall as soon as may be reasonably practicable, having due
regard to the utgenCy of the matter, investigate and adjudicate any complaint
received by it and shall. in doing so, afford the complainant and the respondent
a reasonable cpportunity to make representations and to be heard in relation
thereto.

(5) The Commission shall determine the form and procedure as regards the
adjudication of any complaint,

(6) The complainant and the respondent shall be entitled to legal representation
at any hearing held by the Commission for the purpose of adjudicating a
complaint,

(7) (a) After having considered the complaint and the representations (if any)
and evidence in regard thereto. the Commission shall make a ruling in respect of
the matter.

(b) Any ruling of the Commission in terms of paragraph (a) shall be published
in such manner as the Commission may in its discretiun determine.

(8) Hearings held in terms of this section shall be open to the public.
(9) (a) The Commission shall keep records of all complaints received by it and

of all its proceedings, rulings and findings in relation thereto.
(b) The records contemplated in paragraph (a) shall be kept in the offices of the

Commission and be open to inspection by interested parties during the normal
office hours of the Commission

(c) The Commission shall at the request of any interested pany and on payment
of such fee as may be prescribed (if any), furnish him or her with a certified copy
of or extract from any record referred to in paragraph (a).

(10) With regard to the summoning and examination of witnesses. the
administering of the oath 0! an affirmation. recaluttant thnesses and the
production of books. documents. objects and material. the Commission shall have
such powers as shall be prescribed

(11) For the purposes of this section. a State-financed publication and State
information servtce shall be represented by the official of the State at the head 01
the State-{inanced publication or State information sewn: in question
HIV The ptmtuans Oilub'KCHOHSL‘LiOI.(‘1.(s),(°)t(1())andtlll\h4|1

mama; Muld’ldu apvlt In relation loam Imesupanon mmiuted mew mun. rm int

Commission in regard to am suspected tcnttaxenuon oi the pmusiunx o! Inn A41
bx am broadcasting licensee or publisher 01a Stale-hnanced publication at ru Am
State mlOrmaUOn service

Orders and recommendations of Commission

24. (1)1{the Commission, in making a ruling referred to in section 23. has found
the respondent to have contravened the proviSions of this Act. it may—

(a) make an order requiring the respondent. if he or she—
(i) is a public sound broadcasting licensee. to broadcast a party election

broadcast:
(ii) is a sound broadcasting licensee, to broadcast a political advertise-

ment;
(iii) is a broadcasting licensee. to broadcast another version of the

programme complained of or a counter-version of the opinions
expressed or alleged facts stated in such a programme;

(b) order the respondent to pay such fine as the Commission may determine
but not exceeding such amount as may be prescribed in relation to the
contravention in question;
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(c) make an order prohibiting the respondent from carrying on his or her
broadcasting service for such period as the Commission may determine:
Provided that such a prohibition shall not extend beyond the day 0f the
dissolulion of the Commission in terms of section 34(1),

andmay, with due regard to the provisions and objects of this Act. make any other
order which it considers appropriate with a view to remedying the matter
complained of.

(2) Where the Commission has made an order against a broadcasting licensee
in terms of subsection (1)(c) it may, having due regard to the nature, consequences
and gravity of the contravention with reference to which such ordet was made.
forward a certified copy of such order and of the recoxd of its adjudication
proceedings relevant thereto. to the Authority with a view to the Authonty taking
steps against such broadcasting licensee in terms of section 66(5) of the
Independent Broadcasting Authority Act, 1993.

(3) In any case where either the publisher of a State-financed publication or any
State information service is the respondent, the Commission shall convey its
ruling to the Transitional Executive Council.

Expenditure in connection with functions of Commission

25. (1) The expenditute in connection with the application and administration
of this Act and the exercise and performance of the powers. functions and duties
of the Commission. shall be paid out of public funds allocated for that purpose by
the Transitional Executive Council in Consultatlon with the Minister of State
Expenditure.

(2) The chief administrative officer referred to in section 14(1)(a) acting on the
authority and subject to the general or special directions of the Commission (if
any). may from time [0 time in writing requisition moneys for the purposes
contemplated in subsection (1)

Reporting responsibility of Commission

26. Without In any way derogating from its independence. the Commission shall
on a quanerlv basis report in wnnng to the Transmonal Executive Councn in
regard to its expenditure and the performance of us functions in terms of this Act

Oflent‘es Ind penalltes

27‘ (1 ) Am person whOv
(a; wxlfull) hinders or obstructs the Commissmn. any committee am

commissioner. any member of a committee at any member of the staff
of the Commtssnon tn the exercise or pertormance of its. his or her
powers. funcnons or duties in terms of thts Act: or

(b) wxiiully hinders. obstructs or interrupts the proceedings at any heanng of
the Commission.

shall be guilty of an offence and liable on conviction to a maximum fine of R5 000.
(2) Any person who contravenes or fails to comply with—

(n) any order xefen'ed to in section 24, shall be guilty of an offence and liable
on conviction to a maximum fine of R100 000;

(b) any other order of the Commission, shall be guilty of an offence and
liable on conviction to a maxxmum fine of R10 000.

(3) (u) If any commissioner fails to disclose any interest as required by section
12(2) or. subject to the provisions of that section. if he or she is present at the
venue where a meeting of the Commission is held or in any manner whatsoevet
participates in the proceedings of the Commission, such commissioner shall be
guilty of an offence and liable on conviction to a maximum fine of R100 000.
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(b) The provisions of paragraph (a) shall mumm- mutandi: apply in respect of
any member of a committee.

Delegations

28. (1) Subject to the provisions of subsection (4), the Commission may in
writing—

(n) delegate to a committee any power, function or duty conferred or
imposed upon the Commission by this Act;

(b) authorize a committee to exercise or perform any power, function or
duty assigned to the Commission by this Act.

(2) Any delegation or authorization under subsection (1) may be made subject
to such conditions and restrictions as may be determined by the Commission and
may at any time be amended or revoked by the Commission.

(3) The Commission shall not be divested of any power not be relieved of any
duty which it may have delegated under this section, and may amend or rescind
any decision of a committee by virtue of a delegation under this section.

(4) The Commission shall not delegate any of the powers. functions or duties
referred to in sections 15. 16, 17, 19(2) and (4), B, 24 and 30.

Limitation of liability

29. Neither the chairperson, any commissioner or any member of a committee
nor any expert appointed in terms of this Act or any member of staff of the
Commission, shall be personally liable for any damage or loss suffered by any
person in consequence of any act which in good faith was performed or omitted
in the course of the exercise or performance or supposed exercise or performance
of any power, function or duty in len'ns of this Act.

Regulations

30. (1) The Commission may make regulations, not inconsistent With the
prowsions of this Act. In relation to any matter which in terms of [hIS Act shall or
may be prescribed or governed by tegulauon,

(2) A regulation In terms of subsection (1) may declare an)‘ contravention
thereolor lailure locomph lherewuh to be an offence. and ma) In respect lherwt
proud: Im me lmDmIUOn of a fine noi exceeding R10 000

Enrllernlorul extension 0' Commission‘s jurisdiction by agreement between
Republic and an} state or territory PFQVIOIISI) part of Republic

31. l{ the Transitional Executive Council. on behalf of the Republic. and the
government of any state or lemtory which was prevnously part of the Republic.
agree thereto. and a law of such state or territory ptovndes therefor—

(a) the Commission may exercise and perform in respect of persons and
matters in the said state or temtory all such powers, functions and duties
as it may in terms of this Act exercise and perform in respect of persons
and matters in the Republic; and

(b) the provisions of this Act shall for the purposes of paragraph (a) be
deemed to apply mumm mumndi: in such state or territory.

Application of Act in respect of certain private broadcasters licensed elsewhere

32. The provisions of this Act shall also apply in respect of the persons in control
of the broadcasting services known as "Radio 702". “Capital Radio” and “Trinity
Broadcasting Network” as if such petsons were broadcasting licensees.
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Application of Act in event of conflict with other hws

33. In the event of a conflict between the provisions of this Act and those of any
other law, the provisions of this Act shall pxevail,

Dissolution of Commission, Ind cessation of Act

34. (1) The Commission shall dissolve on the date when the Independent
Electoral Commission is dissolved in terms of section 9 of the Independent
Electoral Commission Act. 1993. on which date this Act shall cease to have effect.

(2) All assets, moneys and Liabilities of the Commission shall on its dissolution
in terms at subsection (1) devolve upon the State, which shall to that extent for all
purposes in law be deemed to be the legal suwessox of the Commission

This Act binding on Sale and Sat: President

35. (1) This Act shall bind the State.
(2) This Act shall bind the State President in so far as he or she shall be obhged

to act in accordance with the advice of the Transitional Executive Council
wherever so provided for in this Act,

Short title and commencement

36. This Act shall be called the Independent Media Commission Act, 1993v and
shall come into operation on a date to be determined by the Transitional
Executive Council, which date shall be made known by the State President by
proclamation in the Gazette.
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INDEPENDENT MEDIA COMMISSION BILL

The Negotiating Council adopted the Draft Independent Media Commission Bill by general
consensus on Tuesday 31 August, 1993.

CIAUSE DESCRIPTION STATUS

Clause 1 Definitions Agreed

general consensus

Clause 2 Establishment of Independent
Media Commission Agrwd

general consensus

Clause 4 Constitution of Commission
and appointment of commissioners Agreed

general consensus

Clause 5 Persons qualified to be commissioners Agreed
general consensus

Clause 6 Persons disqualified from being

commissioners Agreed
sufficient consensus

Clause 7 Term of office of commissioners Agreed
general consensus

Clause 8 Removal from office Agreed
general consensus

Clause 9 Vacancies in Commission Agreed
general consensus

Clause 10 Remunemuon and allowances Agreed
general consensus

Clause 11 Meetings of Commission Agreed
general consensus

Clause 12 Disclosure of conflicting interests Agreed
general consensus

Clause 13 Proceedings of Commission not

invalid in certain circumstances Agreed
general consensus
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Clause 14

Clause 15

Clause 16

Clause 17

Clause 18

Clause 19

Clause 20

Clause 2]

Clause 22

Clause 23

Staff of Commission

Establishment of committees of
Commission

Appointment of expens

Powers and functions of Commission

Prohibition on broadcasting of pany
election broadcasts and political

advertisements

Party election broadcasts on sound
broadcasting services during election
period

Political advertising on sound
broadcasting services during the
election period

Equitable treatment of political
pamcs b) broadcasting hccnsccs

dunng clccnon pcnod

Smte-financcd publications and
State information services

Hearings

6?

Agreed
general consensus

Agrwd
general consensus

Agreed
general consensus

Agreed
general consensus

Agreed
general consensus

Agreed
sufficient consensus

The AVU, the PAC and

the SAC? reserved their

position on sub-clause (8)

Agreed

general consensus

Agreed
general consensus

Agreed

general consensus

Agreed
general consensus

lMC/PLENARY
17 NOVEMBER 1993



Clause 24

Clause 25

Clause 26

Clause 27

Clause 28

Clause 29

Clause 30

Clause 31

Orders and recommendations of
Commission

Expenditure in connection with

functions of Commission

Reporting responsibility of
Commission

Offences and penalties

Delegations

Limitation of liability

Regulations

Extraterrilon'a! extension of

Commission‘s jurisdiction by
agreement between Republic and any

state or territory previously pan
of Republic

’10

Agrwd
general consensus
The DP objected to the
deletion of the wording

"successively“ in
subclause (l) (c)

Agrwd
general consensus

Agreed
general consensus

Agreed
general consensus

Agreed
general consensus

Agreed
general consensus

Agreed
general consensus

Agreed
general consensus
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Clause 32 Application of this Act in
respect of certain private
broadcasters licensed elsewhere Agreed

general consensus

It was noted that the
Bophutatswana
Government had made a
submission to the
Technical Committee
setting out the position of
the Bophutatswana
Government with regard

to Radio 702. This did
not influence the
acceptance of this clause.

Clause 33 Application of Act in event
of conflict with other laws Agreed

by general consensus

Clause 34 Dissolution of Commission,

and cessation of Act Agreed
general consensus

Clause 35 This Act binding on State
and State President Agreed

general consensus

Clause 36 Short title and commencement Agreed
general consensus
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Act No. 153, 1993 INDEPENDENT BROADCAmNG AUTHORHY Act, 1993

ACT

To provide for the regulation of broadcasting activities in the puhlic interest; [or
that purpose to mhlish I juristic person [0 he known IS the Independent
Bmdusting Authority which shall function whnlly independently of State,
governmental and party politics] influences nnd tree from political or other bias nr
Interference; to provide for the representation of thnl Authority by and its
functioning through I council. Ind to defme the powers, functions Ind duties ofthat
Authority: to provide for the devolution of powers relating to the administration,
mugement, planning and use of the brmdmsting services frequency buds lo the
said Authority; and to provide for incidental matters.

(EnglLrh text signed by the State President. J
(Assenled 10 18 October 1993. )

E IT ENACTED by the State President and the Parliament of the Republic
of South Africa, as follows:—

ARRANGEMENT 0F ACT

Section

CHAPTER I 5

Introductory provisiuns

1 Definitions
2 Primary objects of Act

CHAPTER [1

Independent Broadcasting Authority 10

3 Establishment of lndcpendem Broadcasting Authority
4 Consnluuon of Council
5 Parsons dlsqualmed from bcmg councillors
6 Terms of affine of councinors
' Remunerauon and allowances of councillors 15
* Remnxal 1mm office
‘t \ uancm m (nunn!

11' Mceunp o: ( nuncn
ll Dncloxure 01conflncnng|nluesn
1: Procecdmgx of CounCII nm :mahd m cenam curcumstancex 3U
13 General powers of Aumorn)
14 Staff of Authenty
15 Fmancmg of Authomy
16 Ralsmg of loans by Aulhonl)
17 Bankmg accounl 25
18 Investment of surplus moneys
19 Acooummg and audmng
20 Annual report

CHAPTER III

Committees, appuinlment of expem, and inquiries 30

21 Establishment of srandmg committees of Council
22 Constitution of standing Committees
23 Establishmenl and consmution of specml committees of Council‘

including regional broadcasting commmecs
24 Powers‘ functions and dunes of commxtlees 35
25 Meetings of committees
26 Remuneration and allowances of committee members
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27 Appointment of experts
28 Inquiries by Authority

CHAPTER IV

Control of the brandmm'ngfrequmcy spectrum

29 Authon'ty principal_1y vested with powers in mlation to administration, 5
management, plamnngand use of broadcasting services frequency bands

30 Broadcasting Technical Committee
31 Frequency plan

CHAPTER V

Broadening signal Malian Licences 10

32 Prohibition of broadcasting signal distribution without licence
33 Granting of broadcasting signal distribution licences
34 Procedures in relation to gaming, issuing, rcnewal, amendment and

transfex of broadcasting signal distribution licences
3S Transmitters and transmission characteristics to be approved by 15

Authority
36 Gcneral obligations of broadcasting signal dis‘ribulion licensees
37 Obligations of common carriers regarding provision of broadcasting

sngna] dxsuibulion
38 Terms of broadcasting signal distribution licences 20

CWI'ER VI

Broadcasting licence:

39 Prohibition 0n provision of broadcasting service without broadcasting
lxccnce

40 Categories of broadcasting licenccs 25
41 Application procedure in relation to broadcasting licences
42 Hearings in relation to applications for broadcasung licences
43 Entitlements under and condm'ons pcnaimng to broadcasting licences
44 Renewal of broadcasting licences
45 Pubhc broadcasting licences 30
46 Privalc broadcasting licences
47 Community broadcasting licences
48 Limitations on fomgn comm] of anale broadcasung services
49 Lumtauons on control of pnvatc broadcasting semces
50 Lm’litallons on cross-mcdla control of pnvale broadcasting semccs 35
5) PthlblKlOfl on granting o! broadcasting becnoes l0 parry pounce! enuucs
52 Amendmenx of broadcasting hccnccs
53 lmposmon o! spcnh: broadcasnng hctnc: condmons yegardmg local

lelensmn content and Soulh Alncan musx:
5-1 Tcnm o1broaacasnnghcenccs 40
55 Record of programmes broadcasx by broadcasung hcensees

CHAPTER VIl

andcmn'ng programmes

56 Code of Conduct for Broadcasung Scrvices
57 Control over advenisemems 45
58 thibmon on broadcasting of party electmn broadcasts and political

advertisements except In certain circumstances
59 Broadcasting of pany election broadcasts on sound broadcasting

services during election period
60 Palitical advemsmg on sound broadcasting services during election 50

period
61 Equitable lreakmcm of political panics by broadcasting licensccs

during election penod

CHAPTER VIH

Enforcement 55

62 Broadcasting Monitoring and Complaints Committee_ .
63 Hearings held by Broadcasting Monitoring and Complaints Commmfle
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64 Recommendations of Broadcasting Monitoring and Complaints
Committee

65 Powers of Broadcasting Monitoring and Complaints Committee
regarding findings made by Advertising Standards Authority of South
Africa

66 Powers of Authority in cases of proven non-compliance with Act,
licence conditions or certain codes of conduct and, in limited
circumstances, with Independent Media Commission Act, 1993

67 Offences and penalties

CHAPTER IX 10

General pmvixions

68 Minutes of Council and its committees
69 Delegations
70 Register of licences
71 Records to be kept by licensees 15
72 Authority may demand pmduction of licensees' books. tecords, etc.
73 Powers of authorized persons
74 Transfer of licences
75 Restriction on use of name or description implying connection with

Authority 20
76 Limitation of liability
77 Confidentiality
78 Regulations
79 Extraterrimrial extension of Authority‘s jurisdiction by agreement

between Republic and any state or temtory previously pan of 25
Republic

80 Application of Act in event of conflict with other laws
81 Liquidation
82 This Act binding on State and State President
83 Shun title and commencement 30

SCHEDULE

1 Code of Conduct for Broadcasting Servuces
2 Instances of Control of anaie Broadcasting LICEHSCCS‘ Newspapers

and Companies
3 Conunuauon of Existing Penswn nghls of Staff Mcmhen o! 3‘

Aummm upon Assuming Emplm'mem
-1 Delermmanun m L01 Im Purroxs 0! Serum 012mm

CHAPTER 1

Introductory provision:

Definitions 4O

1‘ (1) In this Act. unless Inconsistent with the context—

(I) “apparatus" means any apparatus or equipment used or destined.
designed or adapted to be used in connection With broadcasting: (i1)

(ii) “appointing body“ means the body charged with the appointment
of councillots in terms of section 4: (i) 45

(iii) “Authority" means the Independent Broadcasting Aulhotity es-
tablished by section 3: (xvii)

(iv) “authorized person'l in re|ation to any power. function or duly to
be exercnsed or performed for or on behalf of the Authority in terms
of this Act‘ means any councillor or member ofa committee of the 50
Council 0! any staff member of the Authority duly authorized by the
Council in terms of this Act to act for or on behalf of the Authority;

(iv)
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(V)

(Vi)

(vii)

(viii)

(H)

(X)

(Xi)

(xii)

(xiii)

(xnb

(XV)

(xvi)

GOVERNMENT GAZETTE. 2'7 OCTOBER 1993
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“broadcasn'ng” means any form of unidirectional telecommunica-
tion intended for the public or sections of the public or subscribers
to any broadcasting service having appropriate receiving facilities.
whether named out by means of radio or any other means of
telecommunication or any combination of the aforementioned, and
“broadcast“ shall be construed accordingly; (xxix)
“broadcasting licence" means a licence granted and issued by the
Authority in terms of this Act to a person for the purpose of
providing a defined category of broadcasting service, or deemed by
this Act to have been so granted and issued; (xxxii)
“broadcasting licensee" means the holdet of a broadcasting licence;
(xxxiii)
“broadcasting service“ means a single, defined service which
consists in the broadcasting of television or sound material to the
{ubiic or sections of the public or to the subscribers to such service:
XXX)
“broadcasting services frequency bands" means that part of the
electromagnetic radio frequency spectrum which is assigned for the
use of broadcasting services by the international Telecommunica-
tions Union (ITU), in so far as such assignment has been agreed to
or adopted by the Republic. as well as any other additional pan of
the electromagnetic radio frequency spectrum determined nation.
ally for the use of broadcasting services; (xxxi)
“broadcasting signal distribution“ means the process whereby the
output signal of a broadcasting service is taken from the point of
origin. being the paint whete such signal is made available in its final
content format. from where it is conveyed to any geographical
broadcast target area by means of a telecommunications process
but excluding the use of facilities which operate on frequencnes
outside the broadcasting services frequency bands; (xxxiv)
“broadcasting signal distribution licence“ means a licence granted
and issued by the Authority in terms of this Act to a person for the
purpose of providing signal distribution for broadcastmg purposes,
or deemed by thls Act to have been so granted and issued: (xxxv)
“broadcasting signal distribution licensee" means the holder of a
broadcasting signal distribution hcence; (xxxvi)
"chatrperson" means the chairperson of the Council referred to m
subsectton(1)(a;ofsectton 4V or. where two Chairpersons have been
appointed for the Council m terms of subsecuon (3) of that secuon
any one of the two persons so appointed and acttng as chairperson
at the tele\anl time. and mcludes am counctllov acnng m the stud
of the chairperson In accordance \th [ht pmwsmm a: trench
1013). [xlII
"communm " InCiud€S a geographxcallt founded communm 01am
group of persons or sector 0! the pubhc havmg a sperm:
ascertamable common mlerest, (vp

“commumty broadcasting semce" means a broadcasting SCI'WCC
which—
(n) 15 fully controlled by a non-proht enuty and earned on {or

non-ptofitable purposes;
(b) serves a particular community;
(c) encourages members of the community served by it or persons

assoctated with or promoting the interests of such community
to participate in the selection and provxston of programmes to
be btoadcast in the course of such btoadcasting service: and

(d) may be funded by donations. grants, sponsorships ot advertis-
ing or membership fees. or by any combmation of the
aforementioned; (vi) '

“company" means any company and any external company, as

defined in section 1(1) of the Companies Act. 1973 (Act No. 61 of
1973), and includes any close corporation as defined in section 1 of
the Close Corporations Act, 1984 (Act No. 69 of 1984); (xiii)
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(xvii) “Constitution Act" means the Constitution of the Republic of

(xviii)

(xiX)

(XX)

(xxi)

(xxii)

(xxiii)

lunv

tutu

(XXvI)

(xxvu)

(xxviii)

(xxix)

(XXX)

South Africa Act, 1993; (vii)
“Council" means the council of the Authority referred to in section
3(2), as constituted in terms of section 4(1). and, in relation to the
exercise or performance of any power. function or duty conferred or
imposed upon the Council by this Act, includes any committee of
the Council or any officer of the Authority acting under a delegation
or authorization in terms of section 69; (xxii)
“councillor" means any member of the Council referred to in
section 4(1); (xxiii)
“election“ means any election for the Natianal Assembly or any
other legislature contemplated in the Constitution Ad, and
conducted in terms of the Electoral Act, 1993, but excludes the firsl
election to be so held for the National Assembly and such other
legislatures in respect of which the Independent Electoral Commis-
sion has been established by the Independent Electoral Commis-
sion Act, 1993, and has been vested with certain powers; (xxxviii)
“election period" means the period mmmencrng on the day
immediately followtng upon the last day determined under the
Electoral Act. 1993, for the submission of lists of the nature
contemplated in the definition of “political party“ in this section.
and ending on the day immediately following upon the day on Wthh
candidates of any of the political parties are declared elected in
terms of that Act; (xxxix)
“financial year" means the financial year of the Authority com-
mencing on the first day of April in any year and ending on the
thiny-first day of March. fixst following, both days inclusive:
Provided that the first financial year shall commence on the date of
commencement of this Act: (iii)

“foreign person" means—
(a) a natural person who is not a South African citizen:

(2:) a company. wherever incorporated, where the natural persons
who in actual fact control the company. whether directly or
indirectly. are not South African citizens; or

(c) a company wherever incorporated. where—
(i) a company referred to in paragraph (b) of this definition:

or
(ii) a natural person who is not a South African cmzen and a

company referred to In that paragraph.
controls or control the first-mennoned CompanL “hethev
dtrecth or lndfltflh‘. lxhn

"hcence area' mum the geographical target area m a hvmdmumt
\enlze I‘ sprained m the teleunx hruadcatnnt meme mi
"Incensee' means the holder 0! am licence granted and mum under
lms Act or deemed h» this Act In have been so granted or 50 issued
[Xi] I

"Minister" means the Minister charged With the administration of
lh|§ Aeti (xix)
“National Assembiy“ means the National Assembly contemp|ated
in the Constitution Act; (xv)
“party election broadcast" means a direct address or message
broadcast free of charge on a broadcasting servrce and which IS
intended or calculated to advance the interests of any particular
political party; (xviii)
“political advertisement" means an advertisement broadcast on a
broadcasting service which is intended or calculated to advance the
interests of any particular political party. for which advertisement
the relevant broadcasting licensee has received or is to receive
directly or indirectly. any money or other consideration: (xix)

”political party". for the purposes of sections 59. 60 and 61. means
any registered party as defined in section 1 of the Electoral Act,
1993, or any alliance of such registered panics (as the case may be).
which, for the purpose of any particular election, has. before the
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An No. 153, [”1 INDEPENDENT BROADCAFHNG AUTHORITY ACT, 1993

(mi)

(xxxii)

(xxxiii)

(xxxiv)

(XXXV)
(xxxvi)

(xxxvii)

(xxxviii)

(xxxu)

lxII

(x11)

(x|ii)

commencement of the relevant election period, submitted its list of
randidates for the National Assembly or any other legislature
contemplated in the Constitution Act; (xx)
?tgescribed“ means prescribed by regulation in terms of section 78;
x
“private broadcasting service" means a broadcasting service oper-
ated for profit and controlled by a person who is not a public
broadcasting lisensee; (xxi) V
“public broadcasting service” means—
(2) any broadcasting service provided by the South African

Broadcasting Corporation in accordance with the provisions of
the Broadcasting Act, 1976 (Act No 73 of 1976);

(b) a broadcasting service provided by any other statutory body; or
(c) a broadcasting service provided by a person who receives his or

her revenue, either wholly or partly, from licence tees levied in
respect of the licensing of persons in relation to sound radio sets
and in relation to television sets, or from the State;

and shall include a commercially operated broadcasting service
provided by a person referred to in paragraph (a), (b) or (c) of this
definition: (xvi)
“radio" means an electtomagnetic wave propagated in space
without artificial guide and having by oonvention a frequency of
lower than 3 000 GHz; (xxiv)
“Republic" means the Republic of South Africa; (xxv)
“sound broadcasting service" means a broadcasting service des-
tined to be received by a sound radio set: (x)
“sound radio set“ means any apparatus designed or adapted to be
capable of receiving by radio the transmissions broadcast by a
broadcasting service. and reproducing them in the form of sounds,
but not also in the form of images or other visible signs or signals;
(1X)
“telecommunications" means any system or method of conveying
signs, signals, sounds‘ communications or other information by
means of electnctty. magnetism. electromagnetic waves or any
agency of a like nature. whether with or without the aid of tangible
conductors. from one pmnt to another, and the denvattve noun
"telecommunication" shall be construed accordingly: (xxvt)
"telewsion broadcasting servtce" means a broadcasting serwce
conStsung tn the sending of visual images or other vtstble signals
whether With or Without accompanymg sounds‘ where the wsuzl
Images are such that sequences or them are seen as mox mg picturet
lXIV'llH

'Ieletumn m" means ant apparatus designed or adapted n» ?K

capable 0! receiving transmissions DIOadCZSI tn the Count 0: a
[ClCHlen broadcasting service. [xxvul
"lhls Act" tncIudes the Schedules to this Act and any regulations
made from time to time under section 78; (viii) and

"Transutonal Executive Council“ means the Transmonal Execu»
tive Council established by section 2 of the Transitional Executive
Council Act. 1993. (xxxvu)

(2) For the purposes of this Act a person shall control, have control or be tn
control of or be in a position to exerctse control over, a broadcasting licensee. a
newspaper or a company, inter aim in the circumstances contemplated in
paragraphs 1. 2 and 3, respectively, of Schedule 2 to this Act.

Primnry objects of Act

2. The primary object of this Act is to provide for the regulation of broadcasting
activities in the Republic in the public Interest through the Independent
Broadcasting Authority established by section 3, and to! that purpose to—

(n) promote the provision of a diverse range of sound and televtsion
broadcasting services on a national, regional and local level which, 60

78
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when viewed collectively, cater for all language and cultural groups and
provide entertainment, education and information;

(b) promote the development of public, private and community broadcast-
ing services which ate responsive to the needs of the public;

(6) ensure that broadcasting services, viewed collectively—
(i) develop and protect a national and regional identity, culture and

character;
(ii) provide for regular—

(na) news services;
(bb) actuality programmes on matters of public interest;
(cc) programmes on political issues of public interest; and
(dd) programmes on matters of international. national. regional

and local significan
(d) protect the integrity and viability of public broadcasting services:
(c) ensure that, in the provision of public btoadcasting services—

(i) the needs of language, cultural and religious groups;
(ii) the needs of the constituent regions of the Republic and local

communities; and
(iii) the need {at educational progtammes,

 

are duly taken into account;
(f) encourage ownership and control of broadcasting services by persons

from historically disadvantaged groups:
(3) encourage equal opponunity employment practices by all licensees;
(h) ensure that broadcasting services are not controlled by foreign persons;
(1') ensure that private and community broadcasting licences. viewed

collectively, are controlled by persons or groups of persons from a
diverse range of communities in the Republic;

(1') impose litmtauons on cross-mcdla control of private broadcasting
services:

(It) ptomote the most efficient use of the broadcasting semces frequency
bands:

(I) ensure that public broadcasting licensees. private broadcasting licensees
and signal distribution licensees comply wnh internationally accepted
technical standards;

(m

public.
Ia; ensure {an competmon bCIWeen broadcasung ltcensees.
1p: promote and Conducl research xnto broadcastmg who and tcchnnlugt
:4, encourage :mestmem m the broadcaumg mdustn
m mumme tn: tumhu o! the hroadcatnny muuxtn

m ensure cqunahle treatment 01 pohucal panm tn ah hnmuuum;

ensure that btoadcastmg signal dtstributton facihues are made available
In respect of all ltcensed broadcasttng services;

(n) Iefratn from undue Interference m the commercial actwtues of licensees.
whtlst at the same ttme takmg lnlO account the broadcastmg needs of the

hcensecs dunng an) elecnon penod.
m ensure that broadcastmg ltccnsees adhere to a code of conduct

acceptable to the Independent Broadcasnng Authont). and
(u) encourage the provtston of appropnate means for dtsposxng of com»

plamts 1n relauon l0 broadcasting semces and broadcasung Stgnal
dtstn’buuont

Independent Broadcasting Authority

Establishment of Independent Broadcasting Authority

3. (1) (11) There is hereby established a juristic person to be known as the
Independent Broadcasting Authority. whieh shall exercise and perform the
powers, functions and duties conferred and Imposed upon it by this Act or by or
m terms of any other law

CHAPTER [I
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(b) Without derogating from the generality of paragraph (a). the Independent
Broadcasting Authority, for the purposes of the proper exercise and performance
of its powers. functions and duties in terms of this Act and achieving and giving
effect to the objects and principles as enunciated in section 2, shall be capable in
law of instituting or defending or opposing legal proceedings of whatever nature.
of purchasing or otherwise acquiring and holding and alienating or otherwise
disposing of movable or immovable property or any other real right or other right
or interest, of entering into mntracts and concluding agreements, and generally,
of pertorming such other acts and doing such other things as juristic persons may
by law pexfonn and do, subject to the provisions of this Actr

(2) The Authority shall be governed and represented by the council referred to
in section 4, and all acts of such muncil shall in law be regarded as the acts of the
Authority.

(3) The Authority shall function without any political or other bias or
interference and shall be wholly independent and separate from the State, the
government and its administration or any political party. or from any other
functionary or body directly or indirectly reptesenting the interests of the State,
the government or any political party.

Constitution of Council

4. (1) The membership of the Council shall wnsist of—
(a) a chairperson, subject to the provisions of subsection (3); and
(b) six other councillors,

appointed by the State President on the advice of the Transitional Executive
Council or, where the Transitional Executive Council has dissolved in terms of
section 29 of the Transitional Executive Council Act. 1993. by the National -
Assembly in accordance with the Constitution Act and, in either case. according
to the following principles. namely—

(i) participation by the public in the nomination process;
(ii) transparency and openness; and
(iii) the publication of a shorlhst of candidates for appointmenl‘

duly taking into account the objects and pnncipies as enunciatedin section 2 ofthis
Act.

(2) Councillors shail—
(u; when Viewed collectively, be persons who are suited to serve on the

Council by vmue of their quaIifications. expertise and experience in the
fields of. mm alm. broadcasting policy and technolop. media tau.
frequencx p|anninp busmess prime: and finance. marketing yournal-
xsm entertainment and education.

lb: he perwm uhtv ate commuted to Iaimess, tteedum 0! expression the

right 01 the puhh: to he intonned, and openness and aCCOunlabtllU on
the pan of those holding publt: ofitce.

(C) when ut-wed collectwel). represent a broad cross-secuon of the
population of the Republic: and

(d) be persons who are committed to the ObjeClS and pnnClpleS as
enuncrated in section 2.

(3) If the Transitional Executive Council or the National Assembly so decndes,
it may advise the State President to appoint two co~chatrpersons in lieu of one
chairperson

Persons disqualified iron! being councillors

5. (1) A person shall not be appointed or remain a councillor if such person—
(u) is not a citizen of end not permanently IeSldenl in the Republic;
(b) at the relevant time holds. or during the preceding 12 months held, an

office of profit under the State, subject 10 the provisions of section

22mm);
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(c) at the relevant time is, or during the preceding 12 months was, a member
of the Transitional Executive Council or Parliament or of any other
legislature wntemylated in the Constitution Act, or if he or she so is or
was a membet oi any local authority;

(d) at the relevant time is. or during the preceding 12 months was. an
offioe-bearer or employee of any party, movement, organization or body
of a party political nature;

(e) direme or indirectly. whether personally or through his or her spouse,
partner or associate, has a direct or indirect financial interest in the
telecommunications, broadcasting or printed media industry;

(f) or his or her spouse, partner or associate, holds an office in or is
employed by any company. organization ur other body, whether
corporate or incorporate. which has a direct or indirect financial interest
of the natute contemplated in paragraph (e);

(g) is an unrehabilitated insolvent;
(h) is subject to an order of a competent court declaring such person to be

mentally ill or disordered;
(i) is convicted, after the commencement of this Act, whether in the

Republic or elsewhere, of any offence (or which such person has been
sentenced to imprisonment without the option of a fine;

(j) at any time prior to the date ofconunencement of this Act was convicted,
or at any time after such commencement is convicted—
(i) in the Republic, of theft, fraud. forgery and uttering a forged

document, perjury or an offence in terms of the Corruption Act,
1992 (Act No, 94 of1992);or

(ii) elsewhere, of any offence corresponding materially with any
offence referred to in suhpatagraph (i); or

(iii) whether in the Republic or elsewhere, of any other offence
involving dishonesty; or

(k) has been convicted of an offence undet this Actt
(2) Notwithstanding the provisions of paragraph (2) or {/7 of subsection (1). a

person shall be eligible for appointment to the Council if such person divests
himself or herself of the televant financial interest in a manner Which satisfies the
appomung body.

(3) For the purposes of subsection (1). “spouse" includes a de facto spouse.

Terms of office of councillors

s. 1 l )The :hatrvenon sha|l hold otitce tor a period o! in: tea“ ax tmm Iht mu
0! hl\ 01 her appointment

(2| uz/ Suhtecv to the ptOHstOnx 01 paragraph m 00 lhn subsection the
additional counnllors shall hold office tor a pcnod or four years as from the Gate
of their appomtment

(bl One half of the total number of additional counqilors shall vacate their
offices every two years.

(c) For the purposes of paragraph (b), such three of the Six additional
Ccuncnllms appointed to the first Council constituted after the commencement of
this Act as shall be determined by lot in accordance With the prcvtsions of
Schedule 4. shall vacate their offices upon expiration of a penod of two years as
from the date of their appomtment, whereas the three councillors remaining at
that stage, shall vacate their offices on a date two years later.

(3) A councillor may at any time upon at least three-months‘ written notice
tendered to the appomtmg body resign from office.
(10A councillor shall upon the expiration of his or her term of office be eligible

for te-appointment.
(5) For the purposes of this section and Schedule 4. “additional councillors"

means the members of the Council referred to in section 4(1)(b).
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Remuneration Ind allowances of councillors

7. Councillors shall, from the funds of the Authority, be paid such remuneration
and allowances, and be entitled to such perquisites, as the Minister, in
consultation with the Minister of State Expenditure, may determine.

Removal from office

8. (1) Notwithstanding the provisions of section 6, a councillor may be removed
from office by the appointing body on account of misconduct or inability to
perform the duties of his or her office efficiently, or by reason of his or her absence
from three consecutive meetings of the Council without the prior permission of the
chaitperson. except on good cause shown.

(2) A councillor shall not be removed from office in terms of subsection (1)
except after due inquiry, and then only upon a decision to that effect by the
appointing body.

Vacancies in Council

9. (1) There shall be a vacancy in the Council—
(a) if a councillor becomes subject to a disqualification referred to in section

(b) when a councillor‘s written resignation, tendered as contemplated in
section 6(3), takes efiect; or

(c) if a councillor is removed {ram office in terms of section 8.
(2) A vacancy in the Council shall be filled by the appointment of another

councillor by the appointing body in terms of this Act as soon as may be reasonably
practicable after the occurrence of such vacancy, and any councillor so appointed
shall hold office for the unexpired period of his or her predecessor’s term of office.

Meetings of Council

10. (1) The meetings of the Council shall be held at such times and places as may
be determined by resolution of the Council whenever necessary so as to conduct
its business expeditiously: Provided that the first meeting shall be held at such tune
and place as the chairperson may deten-ntne.

(2)1n the absence of the chatrpetson‘ the remaining councillors shall {tom thett
number elect an acting chairperson. who. while he or she so acts. may examse and
perform all the powers. functions and duties of the chatrpetson

(3) The chairperson may at any time tn his or her dtscretton Convene a spcuat
meettng at the Council. mhtch shall he held at such um: and mace a~ the
chairperson mat dlltfl Proxtded that the chairperson shall upon haunt beer.
presented utth a tequtsttton tot that purpose stgned ht at least tuocounctltut; ul.
tut a spemal meettng, and it the chatrperson {am to convene a spectal meeting
wtthtn sexen days as 1mm such presentattont such two counCtllors may upon the
expttatton of such seven days. convene the SpeCIal meettng.

(4) The quorum for any meeting of the Councnl shall be a matonty of the total
number of councillots.

(5) Subject to the provisions of subsection (4), a decision of the Council shall be
taken by resolutton agreed to by the majonty of councillors at any meeting of the
Council and, in the event of an equality of votes tegatding any matter. the
chairperson shall have a casting vote in addition to his or her deliberative vote,

(6) The Council may, in its discretion, allow members of the public to attend any
meeting thereof,

Disclosure of conflicting interests

11. (1) Subject to the provisions of subsection (2), a councillor shall not vote or
in any other manner participate in the proceedings at any meeting of the Council
nor be present at the venue where such a meeung ts held. tf. in relation to any
matter before the Council, he or she has any interest which precludes him or het
from performing his or her functions as councillor in a fair, unbiased and proper
mannert
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(2) If at any stage duting the course of any proceedings befare the Council it
appears that any counctllm has or may have an interest which may cause such
conflict of interest to anse 0n hts or her part—

(a) such councillor shall forthwith and fully disclose the nature of his or her
interest and leave the meeting so as to enable the remaining Councillors
to discuss the matter and determine whether such councillor is precluded
from participating in such meeting by reason of a conflict of interests;
and

(b) such disclosure and the decision taken by the remaining councillors
regarding such determination, shall be recorded in the minutes of the
meeting in question

(3) If any councillor fails to disclose any interest as required by subsection (2)
or, subject to the previsions of that subsection. if he or she is present at the venue
where a meeting of the Council is held or in any manner Whatsoevet participates
in the proceedings of the Council. the relevant proceedings of the Council shall be
null and void.

Proceedings of Council not invalid in certain circumstances

12. Subject to the provisions of section 11. a decision taken by the Council or
an act performed under the authonty of such a decision shall not be invaltd merely
by reason of any irregularity in the appointment of a councillor or a vacancy in the
Council or the fact that any person not entitled to sit as a councillor sat as such at
the time when such decision was taken, provided such decision was taken by a
majonty of the councillors present at the time and entitled so to Sit, and the sand
councillors at the time constituted a quorum.

General powers of Authority

13. Without derogattng from the generahty of the provisians of section 3. the
Authonty may. in addmon to the powers conferred upon it elsewhere In lhlS ACI
or by any other law. perform all such acts and do all such thmgs as are reasonably
necessary for or ancillary. incidental or supplementary to—

(nl the achievement. pursutt. furtherance or pIOmOlIOI‘l of the oblects and
pnnctples as enunuated in secuon 2 and Implementmg‘ applyxng and
gwrng effect to such pnnCtples and the provtsnons 0! thus Act;

(b) the CXCI’CISC and performance of an) of Its powers. iuncnons and dunex
m tenth of th)\ At‘l

sun at Author“)

H. t l l The Count]! shall appomt a suttabh qualified and expenenced person at
Ch|€l admmlstrauve officer of the Author") for the purpose of asststtng the
Counetl. Subject to the latter’s dtrecnons and control. In the performance of all
fmanual. admtnlstrattve and clencal functions and work artsmg from the
apphcauon and admtmstratton of this AcL

(2) The Councll shall appoint such other staff for the Authority as It deems
necessary wrth a view to assrsung the Authority wrth all such work as may artse
through the exercise and performance of its powers. functions and duties in terms
of this Act.

(3) Subject (0 the prowsrons of Subsecllon (4) the Authonty may pay to the
persons in Its employ, or provide them With. such remuneration. allowances.
bonuses. subsidies, housing benefttst pensions and other employment benefits as
the Authortty may, after havmg obtamed such professional advice as it may deem
ht, consider as being competitive in the open employment market.

(4) The provisions of Schedule 3 shall apply In respect of persons who,
immediately prior to assuming employment thh the Authority. are members of
any of the pension funds referred to in that portion of paragraph 1 of that Schedule
which precedes subparagraph (a; of that paragraph,
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Financing of Authority

15. (1) The Authority shall be finanoed and provided with operational capital
from—

(a) such moneys as, on the commencement of this Act. may be allocated
from public funds to the Authority by the Minister With the concurrence
of the Minister of State Expenditure, which allocation is hereby
authorized;

(b) such moneys as are from time to time appropriated to the Authority by
Parliament;

(c) fees and other moneys payable to the Authority in terms of this Act in
respect of licences;

(d) income derived by the Authority from its investment and deposit of
surplus moneys in terms of section 18:

(2) loans raised by the Authority in terms of section 16:
(f) fines payable in terms of this Act on account of the contravention thereof

and on account of the breach of licence terms. conditions and
obligations; and

(g) the proceeds derived from the sale by the Authority of anything declared
fodeited to it in terms cf section 67(3)(b).

(2) The moneys which, in terms of subsection (1), constitute the funds of the
Authority. shall in accordance with the statement of estimated income and
expenditure Iefened to in subsection (3) as approved in terms of that subsection.
be utilized for defraying expenses incurred by the Authority in connection with or
arising from the exercise and performance of its powers, functions and duties in
terms ofthis Act: Provided that any amount or portion of an amount which, by the
said statement. is required to be so utilized for a particular purpose in connection
with a specified matter. may be so utilized by the Authorit) for any other purpose
in connection with that matter.

(3) (a) The Council shall in each financial year at a time determined by the
Minister {or that purpose. submit a statement of the Authority's estimated income
and expenditure in respect ofthe next ensuing financial year to the Minister {or his
or her appmval. which approval may be granted with the concurrence of the
Minister of State Expenditure

(b) The statement referred 10 in paragraph m; shall specify as a separate ttem
of estimated incume the amount which. in respect of the financial year [0 which
such statement relates. 1510 be appropriated to the Authority by Parliament Within
the contemplation of subsection (1)071.

Raising of loans by Authority

I6 HiTtir Auinmiti mm nttnthc untten :nrhcnt m in: Ministci Eldnlru M)”’
the (uncutiente of tht Minister 0: finance iaist- loam tn tinunt‘c expendituit
Mhlch max be incurred m the Aulhonh (m the purpos€> or its iunctitinx and
operations in terms 0! lhl) Act. in such maxtmum amountx and Subject to such
terms and conditions as may be determined by the Minister so acting

(2) The Minister ofFitiance may i on behalf of the Government of the Republic
and upon such terms and conditions as he or she deems fiL guarantee the
repayment of any loan raised by the Authority in accordance wtth the prUVISlonS
of subsection (1L as well as the interest and any other charges payable in
connecnon With such loan.

(3) Any agreement entered into or guarantee furntshed by virtue of the
prowsions of subsection (2). may be signed on behalf of the GOVemment of the
Republic by the Minister of Finance or any person authorized thereto in writing
by the said Minister.

Banking nccotmt

l7. (1)1‘he Council shall. in the name of the Authority. open arid maintain with
a bank registered as such in the Republic at with any other financial institution so
registered and approved by the Minister of State'Expendttut’e, an account. in
which there shall be deposited, subject to the pIOVlSlOnS of section 18, the moneys
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received by the Authority as contemplated in section 15 and from which payments
for it or on its behalf shall be made.

(2) Cheques drawn on the Authority shall have been duly issued and signed on
its behalf if issued under the joint signatures of any two members of the staff of the
Authority from time to time authorized for that purpose by special resolution of
the Council.

Investment of surplus moneys

18. The moneys of the Authority whiCh are not immediately required for
contingencies at to meet current expenditure may, upon a special resalution of the
Council having been adopted for that purpose—

(a) be invested on call or short-term fixed deposit with any bank 0! financial
institution satisfying the requirements of section 17 (which requirements
shall mulati: mumndtlt apply for the purposes of this paragraph),

(b) be deposited with the Corporation for Public Deposits in an investment
account in such manner and for such periods as the Minister acting with
the concurrence of the Minister of State Expenditure may in writing
approve.

Accounting Ind nuditing

l9. (1) The chief administrative officer referred to in section 14(1) shall be the
accounting officer of the Authority charged with the responsibility to ensure that
all moneys received and payments made on behalf of the Authority are duly
accounted for.

(2) The accounting officer shall in respect of each financial year cause such
records of account to be kept, in accordance with established accounting practtce,
pnnctples and procedures. as are necessary to fairly. sufficiently and clearly reflect
the revenue. expenditure and transactions of the Authority during such year and
the state ofus assets, ltabiltttes and financial posxtion and affairs at the end of such
year. and to sufficiently explain such revenue. expenditure, transacttons. financial
position and state of affairs.

(3) In) As soon as may be reasonably practicable after the end of each {manual
year. the accounting officer shalli in conformity Wllh established accounting
practice pnnuples and procedures. prepare {manual statements cumpnsmg a
statement reflecting. thh suttabie and suffment parttculars. the income and
expenditure of the Authontt in respect of the ftnanctal \ear haunp ended and a
balancr \hcct shuump the state 01Il> issels. hahtlmes and [manual p(mlltm m .-
the ene 07 the lat!“ ttnancui teat

m The ?mlnum ttatemcntx muted tu In pavagtaph my. shall—

IH mm rrfieet tn: tunsacnons state at attain and [manual position 0! 1m
Authunn and the OPCI'AIIUna]ltsu|l5lht1€01,and

(m met [0 am reletant matter not Speuflcall} prescribed by this Act or m
an} regulauon under sectton 78. Wthh matenally affects or is hkel) so [0
affect the affairs of the Author"). amplifying and explatmngt where
necessary an} figures in the {manual statements.

(4) The Authority's record of accounts and financial statements contemplated
in subsecttons (Z) and (3L respectively, shall be audited annually by the
Audttot-General.

Annual report

20. (1) The Council shall furnish to the Minister such information and
particulars as he or she may from time to time in writing require in connection with
the activmes and financnal position of the Authority, and shall annually, as soon
as may be reasonably practicable after the end of each financial year. furnish to the
Minister a report tn regard to the functions. activities, affairs and financial position
of the Authority in respect of such financial year.
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(2) Without derogating from the generality of the provisions of subsection (1),
the annual report referred to in that subsection shall inter alia include—

(a) an audited balance sheet. including any notes thereon and documents
annexed thereto whereby relevant information is provided:

(b) a statement of income and expenditure contemplated in subsection (3)
of section 19, duly audited in terms of subsection (4) of that section.
including any notes thereon and documents annexed thereto whereby
relevant information is provided:

(c) information regarding licences granted, renewed‘ amended, trans~
ferred, suspended or revoked;

(d) the auditor's report; and
(e) such other information as the Minister may from time to time by notice

in the Gazette determine, which he or she is hereby empowered to do.(3) An annual report submitted in terms of subsection (1) shall be Tabled in theNational Assembly by the Minister within 14 days after receipt thereof‘ if theNational Assembly is then in session. at. if the National Assembly is not then insession, within 14 days after the commencement of its next ensuing session.

CHAPTER III

Commiltees, appm‘nlment of expenx, and inquiries

Establishment 01‘ standing cumminces of Council

21. (l) The Council shall establish the following standing committees, nameiy—
(a) the Broadcasting Technical Committee: and
(b) the Broadcasting Monitoring and Complaints Committee.

(2) The Council may establish such other standing committees for such
purposes as it may deem necessary With a view to assisting it in the effective
exercnse and performance of its powers, functions and duties, and may at any time
extend, limit or dissolve any such committee.

Constitution of standing committees

22. (1) Each standing committee shall con515t0f~
(a) at leaSI one councnllor designated by the Council; and
([7) two or four additional members. as the Council may determine from

time 10 nmev

(2) The additional members shall be persons—
Iat uho are not when m ant ot the disqualificatlom m the natun

contemvlated in section.‘ and
lb, umv an account at then rxpcnnr qualmcanom and exprncmt .r

mannn w the mandate m trrtm ut tetuence m lht reictam tummxut-t
are suited I0 sen: lheteon

(3| ta: 1n the case ot the Broadcasting Mannonn; and Complaints Commutc‘:
the chairperson shall be a pudge or a rented Judge of the Supreme Court of South
Africa. a pracusmg advocate 01 attorney of at least 10 years‘ standing or a
magistrate W1|h at least 10 years' appropriate experience.

(b) In the case of any other standing COmmIHCCt the chairperson shall be the
councillor concerned.

Establishment and constitution ofspecial committees of CounciL including regional
hroadusting committees

23. (1) The Council may establish such special committees as it may deem
necessary with a View to assisting il in the effective exercise and performance of
its powers. functions and duties. and such committees shall sit on an ad hot basis.

(2) The Council may. if deemed necessary. establish regional broadcasting
committees after consultation with the executive of any constituent region of the
Republic contemplated in the Constitution Act. tot such purposes as the Council
may deem necessary with a view [0 assisting it m the effective exercise and
performance of its powers. functions and duties in the region in question.

86

10

15

20

.‘(I

Am

a u.

50



30 No. 151i5 GOVERNMENT GAZETTE. 27 OCTOBER 1993
 

Act No. 153, ”’3 INDEPENDENT BROADCASTING AUTHORITY ACT, 1993

(3) The provisions of section 22(1) and (2) shall apply mutual: mutandis in
relation to any committee established under subsection (1) at (2) of this section

(4) The Council shall from its number designate a chairperson for any such
committee

(5) The Council may at any time extend, limit or dissolve any such committee.

Powers, functions and duties of committees

24. A committee shall, with due regard to the objects and principles as
enunciated tn section 2, exercise and perform such powers, functions and duties
as may—

(a) be conferred and imposed upon the committee by or under this Act;
(b) be delegated to the committee by the Council.

Meetings nf committees

25 (1) The meetings of a commtttee (including any specual meeting) shall be
convened by the chairperson. who shall determme the procedure at an) such
meetmgv

(2) The provisions of secuon 10(2). (4) and (5). shall mutalix mummiu apply as
regards the meetings of any committee.

Remuneration Ind allowances of committee members

26. (1) The members of any committee who are not councillors or members of
staff of the Authority shall be paid such remuneration and allowances as the
Council may from (me to time determine. subject to the approval of the Ministet
granted with the concurrence of the Minister of State Expenditute.

(2) For the purposes of subsection (1). the Council may differentiate between

members of the vanous commtttees and between the ehatrperson and the other
members of the same comnuttee.

Appointment of experts

27. (1) The Counul may, as and when in tts opinion the cucumstances so
requtre. appomt as many experts as may be deemed necessary 1ncludmg experts
from othet countries. With a vtevt to asstsung the Councu] tn the exerctse and
performance of Its pUWers. fUnCUODS and dunes and for the performance of ant
work ansmp therctrom
(S>Thc lrtms mndmnnx remunualmn and alltwulncfl apr‘huhlr m vcxpc:

n: 4m (\pclt m \Irtur n: hu or rm appointment m termx ut \ul’NCJHW‘ 11‘ me
the mm [U r»: pcrtmmed or semce to he tendeted m mm: m such apwmtmcm

shall hr in determined In a wttten agreement entered tntt» tor that purpuw
between the Counct] and the expert concerned

(3) Upon hanng performed the work or completed the semce pursuant to the
agreement contemplated tn subsecnon (2). the expert concerned shall submu a
report In regard thereto to the Councx] for its eonsiderauon.

(4) The Counetl. on reeetpt of the report referred to m subsection (3). may refer
the matter back to the expen—

ra) for such further attennon as may be determined by the Council.
(b) to perform such further tunettons as the Council may deem necessary or

desnable,

Inquiries by Authority

28‘ (1 ) The Authority may from time to ttme conduct an inquiry into any mattet
relevant to—

(a) the achievement of the objects and applicatton of the principles as
enunctated m sectton 2:

(b) the exercise and performance ofits powetst functions and duties m terms
of this Act; and

(c) regulations proposed or made in terms of section 78.
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(2) The Authority shall make known its intention to conduct such an inquiry by
the publication in the Gazette of a notice to that effect.

(3) The notice referred to in subsection (2) shall indicate the subject matter of
the inquiry and invite interested parties to—

(a) submit written representations; and
([7) indicate whether they require an opportunity to make oral representa-

tions to the Authority,
within the period specified in the notice.

(4) Written representations made pursuant to a notice referred to in subsection
(2) shall be open to inspection by interested parties during the normal office houts
of the Authority.

(5) The Authority shall. at the request of any interested party and on payment
of such fee as may be prescribed (if any), furnish him or her with a certified copy
of 01’ extract from the representations contemplated in subsection (4).

(6) The Authority shall advise parties referred to in subsection (3)(b) of the
place where and time when oral representations may be made.

(7) Oral representations referred to in subsection (3)(b) shall be made in public.
(8) The Authority shall, as soon as may be reasonably practicable after the

commencement of this Act and as a matte! of urgency, conduct a simultaneous
inquiry in terms of this section into—

(n) the matters referred to in section 45(1);
(b) the matters referred to in section 50(1): and
(c) the matters contemplated in section 53(7).

(9) An application for a broadcasting licence shall not be considered nor shall
any such licence be gtanted until such time as the matters contemplated in
patagraphs (a), (b) and (c) of subsection (8) have all been duly disposed of in
accordance with the respective applicable provisions of this Act putsuant to the
findings and, where applicable, the recommendations of the Authonty following
the conclusion of the inquiry contemplated in that subsection.

CHAPTER IV

Control nftht bmadcam'ngfrequenry spectrum

Authority principally vesled with powers in relation to administration. managev
ment. planning and use of broadcasting services [requency bands

29. (I - ?\mutthxtandm; am prmtsmnx ot the Radlt‘ Act 1053 (Act .‘w ‘~ 0‘
l‘IEIy m 0: am other teletant lav lolhe conttan all pouen. tunctmm and dutm
m Ielatmn 10 the administration management. planning and use 0! lht'
broadcasting sentces itequenm bands. shall as from the date of commencement
of this AC1 dexolve upon the Authority . subject to the provtsmnsotsubsecuon14)

(II in administering. managing. planning and granting permission to use the
broadcasting servtces frequency bands devolvmg upon the Authority in terms of
subsection (1), the Authcrity shall comply with the applicable standards and
requirements of the international Telecommunications Union as reflected m its
current Radio Regulations. as agreed to at adopted by the Republic, and shall give
Its co-operation With a view to enabling the Postmaster General to meet the
obligations of the Republic to the International Telecommunicattons Union as
and when necessary.

(3) The Authority shall, in exercising its powers, functions and duties in terms
of subsections (1) and (2), ensure that in the use of the broadcasting servtces
ftequency bands interference does not exceed acceptable interference levels.

(4) (a) The Authority may. if requested thereto tn wnting by the Postmaster
General, make any of the broadcasting services frequency bands available to the
Postmaster General for use by telecommunications users in terms of the Radio
Act, 1952. which request shall not be unreasonably refused.

([1) Where, pursuant to any tequest eontemplated in paragraph (a), the
Authority has made any broadcasting servtces frequency bands avatlable for use
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by telecommunications users. the administration, management, planning and
control over the use of those broadcasting services frequency bands shall cease to
vest in the Authority.

(1:) Frequencies within the broadcasting services frequency bands which, on
1 September 1993. are used by telecommunications users under valid licences
issued for that purpose by the Postmaster General in terms of any law. shall be
deemed to have been made available to the Postmaster General in terms of
paragraph (b)

(5) Notwithstanding any other provisions contained in this Act, the Authority
is obliged to honour present and future commitments of the Republic in terms of
international agreements in respect of radio and telecommunications matters,
with particular reference to the Convention of the International Telecommuni-
cations Union (ITU) as well as the main and operating agreements of the
International Telecommunication Satellite Organisation (INTELSAT)

Broadcasting Technical Committee

30. The Broadcasting Technical Committee shall be responsible for—
(a) the administration. management and planning of the broadcasting

semces frequency bands in accordance with bilateral‘ multilateral or
international regulation agreed to or adopted by the Republic, and with
the provnsions of this Act;

(b) the examination of all technical matters relevant to licence applications
in order to determine the technical eligibility of applicants for licences:

(r) the approval of technical parameters. signal standards. transmitters and
transmission characteristics to be used by licensees;

(d) the inspection of the plant. installations. transmitters and other
apparatus used 0! to be used by any licensee or prospective licensee;

(2) all the monitoring and investigative functions of the Authonty With
regard to contraventions of sections 32 and 39‘

If) assming the Broadcasting Monitoring and Complaints Commuter: tn the
CircumStances contemplated in section 62(2):

(gt ngtng effect to the provnsxons of section 29(2) and (3).
(hi assming the Postmaster General as regards matters relating tn broad~

casting in preparing for international conferences conVened b} the
internattonal Telecommunications Union. and {or that purpose attend-
mg such conferences and. where appltcable. Implementing ant dcmmm
adopted at such conterences in relation to broadcasting

Hi Cttnxullallt‘r‘ utth the hodm which in nrtt‘hmunnc «um .I'r :m-r: .'
um. ycxrmn‘mntt tr lr\pt‘(t 0: btttadtnttnr m \u;h shut» \t.’ m. t.

the onertmn» m tht- Authnnn m ‘anH
w the perturmuner 01 all Other! [CChnlCdI lunctuonx ol xhe Aulhonh sublet:

In (M directions or the Anthem) (11 ant]

Frequency plan

31. (l ) The Authortt)‘ shall. as soon as may be reasonably practicable after the

commencement of this An and before any application for a new broadcasting
licence IS considered in terms thereofi prepare a frequeney plan whereb) the
maXimum number of frequenCIes avai|able for broadcasting servmes is deter
mined.

(2) In preparing a frequency plan in terms of this section. the Authority shall—
(a) have due regard to the reports of experts in the field of frequency

planning and to internationally accepted methods for preparing such
plans:

(b) take into account the exnsung frequencies used by broadcasting services;
and

(c) reserve frequencies on all battds fox: the different categories of
btoadcastmg licences referred to tn section 40(1),
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and publish its draft plan by notice in the Gazette and in such notice invite
interested parties to submit their written comments and representations to the
Authority within such period as may be specified in such notice.

(3) After due consideration of the comments and representations (if any)
received pursuant to the notice referred to in subsection (2), the Authority shall
determine the frequency plan and cause such plan to be published in the Gazette.

(A) (a) Any frequency plan determined in tenns of this section and all suchcomments and representations as have been received in response to the noticecontemplated in subsection (3), shall be kept at the offices of the Authority andbe available for inspection by members of the public during the normal office
hours of the Authority

(17) The Authority shall at the request of any person and on payment of such feeas may be prescribed (if any), furnish him or her with a certified copy of or extractfrom any part of the documentation contemplated in paragraph (a).
(5) (a) The Authority shall annually review a frequency plan determined interms of this section.
(b) The provisions of subsections (2L (3) and (4) shall mutalis mutandu app|y

in relation to any amendment contemplated in paragraph (a) of this subsection

CHAPTER V

Broadcasting signal distribution licence:

Prohibition of broadcasting signal distribution without licence

32. Subject to the provisions of section 33(2). 3 person shall not ptovtde
broadcasting signal distribution unless provtded under and in accordance wtth a
licence issued to that person by the Authonty under this Chapter.

Granting of broadcasting signal distribution licences

31 (l) A broadcasting Signal distribution licence—
rn} may be granted to—

(t) a person who‘ as a common carneri is to prowde broadcasting sngnal
distribution for broadcasung licensees m the manner contemplated
In sectlon 37‘

my a person uho I\ In ptmtde hruadcattmg Slflndl dmrmutmr nu
hltmdcaslmy hunter on a selcctur .snd ptclclrnltnl ham

Inn u K‘YUdUCJSUnF Itcensee unn Chut)\C\ lt‘ pmudr either unulh m
partlt. btoadustmt’ Signal dlSUIbuUOn tot hxmsett 0t henell hut
uho does not proud: the same tor an} other broadcasting licensee.

(b1 shall. SUbJECl to the objects and pnnmples as enuncnated tn SCCIIOn 2 and
to the provisions of [his Chaplfil’i be granted to any person who satisfies
the requirements of subsection (2) and has applied for such licence In
accordance With the provtsnons of that subsection.

(2) Notwithstanding the provisions of section 32‘ any person who. immediately
pnor to the date of commencement of this Acti ts engaged m broadcasting signal
dtsmbution in a manner not inconsstent With the provtsions of this Act shall. for
a period of 12 months from the said date‘ be deemed to be the holder of a
broadcasting Signal distribution licence contemplated tn subparagraph (1]. (ii) or
(iii) of subsection (1)01) if such person, within such period, applies to the
Authority {or a broadcasting signal distribution licence.

(3) A licence granted to a person under paragraph (b) of subsection (1) shall
assume the format of one ofthe licences mentioned in subparagraph (i). (ii) or (iii)
of paragraph (a) of that subsection and shall. subject to the provmons of this Act.
confer no gteater rights. privtleges ct empowerments and impose no stricter
duties, conditions, obligations or tesponsibiltties on such person than those with
which he or she was vested or to which he or she Was subject immediately prior to
such date of commencement.
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(4) Where the Republic has, in terms of section 79‘ entered into an agreement
with any state or territory referred to in that section, the pmvisions of subsections
(2) and (3) shall mulan: mumndt‘s apply in relation to any person who,
immediately prior to the date of entry into force of such an agreement. provides
broadcasting signal distribution in that state or territory in a manner not 5
inconsistent with the provisions of this Act.

Procedures in relation to granting, issuing. renewnl, amendment and transfer of
hmdmling signal distribution licences

34. The procedures in relation to any application for the granting, issuing,
renewal. amendment and transfer of any broadcasting Signal distribution licence 10
shall be as prescribed.

Tnnsmmers and transmissiun characteristics to be approved by Authority

35. (1) Broadcasting signal distribution in a licence area shall be provided only
by means of transmitters the nature. number and transmtssion chaxacteristics of
which have been approved by the Authority. 15

(2) A broadcasting signal distribution licensee shall not—
(a) change any of his or her transmitters approved in terms of subsection (1)

nor add to or reduce the number of transmitters so approved:
(b) effect any change in the transmission characteristics of any of his or her

transmitters so approved, 20
except with the prior written permission of the Authority.

(3) A broadcasting signal distribution licence to be issued pursuant to the
granting thereof in terms of section 33(1), shall stipulate the nature. numbet and
transmission characteristics of the ttansmitters approved by the Authont} under
subsectian (1) or (2) of this section for use in prowding the licensed broadcasting 25

signal distribution.

General obligations o! broadcasting signal distribution licensees

36. A broadcasting Signal distribution licensee shall—
la) comply Wllh the provmons of this Act and the frequency plan 01 Iht‘

AUIthl}. 1w

l!“ proud: broadcasting sngna! dtstnbunon onh to broadcaslim‘ \tfiuf‘

pmudeu under an appropriate and \alId bvnadcaump Immt .n:

r. In: due wsmunce o! the enumnmental tmmrt (u' h» u' 7w

npcrmuml acln um and comph Mm all applicahlc Ink) 0: Lu m.tum

w ”H pYUICClIOn 01th: cnwronment 7‘

Obligations of commun carriers regnrding provision of broadcasting signal

distribution

37. A common carrier shall—
(a; be obliged. subject [0 its technological capacity to do so and to the

provxsions of paragtaph (b). to ptovnde broadcasting signal distribution 40
to broadcasting licensees upon then request on an equitable. reason-
able, non-prefetential and non-discrimtnatory basis;

(12) in determtntng its tariffs. duly take into account. inter alm—

(i) the different Categories of broadcasting licences referred to in
section 40(1): and 45

(ii) the nature and lechnical parameters of the service provided to each
broadcasting licensee With a view to ensuring that the different
tariffs are appropriate to and commensurate with the various
broadcasting services to which they Ielate,

9!
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Terri“ of broadnsling signal distribution licences

38. The term of validity of a broadcasting signal distribution licence—
(a) in the case of :9 common carrier, shall he 15 years;
(b) in the case of a person referred to in section 33(1)(a)(ii), shall be eight

years;
(c) in the case of a person referred to in section 33(1)(a)(iii), shall be

concurrent with the term of the broadcasting licence of that petson.
whereafter the relevant broadcasting signal distribution licence shall, subject to
the provisions of this Chapter. be renewable for like periodst

CHAPTER VI 10

Bmadcasting licences

Prohibition on provisinn of broadcasting service without broadcasting licence

39. Subject to the provisions of this Act, a person shall not provide a
broadcasting service unless such service is provided undet and in accordance With
a broadcasting licence issued to that person by the Authority under this Chapter. 15

Categories of broadcasting licences

40. (1) Subject to the provisions of this Act, the Authority may on such
conditions as it may in any case determine. issue an applicant with a broadcasting
licence to provide within a specified licence area—

(a) a sound broadcasting servtce falling Within one or more of the following 20
categories‘ namely—
(i) a public sound broadcasting service;
(ii) a pnvate sound broadcasting semce:
(iii) a community sound broadcasting service;

(b) a teIeVision broadcasting service falling within one or more of the 2
following categories. namely—
(i) a public television broadcasttng service;
(ii) a private televnsion broadcasting semce;
(iii) a community [CICVISIDI’I broadcasting semce.

(2) It shall be pet‘mISSlbiE for a broadcasting licensee cunductmg an} of the EU
broadcasting semces contemp|ated in subsection (2 I to broadcast text h\ tadm m
the couise 01 tm or he! broadcasting sentce

v-

Appliutbon procedure tn rflllmn lo broadusltng licence:

4!. I i > The Authotttt shall. when u intends tnvnmg applications 101 a
broadcasting licence. cause a notice to that effect to be published tn Ihe Gazette 3S

(2) Such notice shall state the follomng. namely—
(a; the hcence category. the frequency available. and{ where applicable. the

licence area and technical parameters. relevant to the broadcasting
licence tn respect of which application may be made;

(b) the person with whom and the period within which such an application 4
has to be lodged; and

(c) the application fee payable. which shall be as prescribed,
(3) Every application made pursuant to such notice shall be m the prescribed

form. which form shall inter alia tequire the applicant to furnish particulars—
(a) of his 0! her proposals in telation to the nature and licence area of the 45

service; and
(b) which. having due tegard to the provisnons of section 45. 46 or 47

(whichever is applicable). may be reasonably necessary in order to
enable the Authority to properly consndet the application,

and shall be accompanied by the prescribed application fee. 50
(4) The provisions of subsection (3) shall mutatis mutandis apply in respect of

any person who mew mom applies to the Authority for a broadcasting licence.
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(5) Notwithstanding the preceding provisions of this section. an applicant may
be required in writing by the Authority to furnish the Authority. within the period
specified by it. with such further information as may be reasonably necessary with
a view to enabling it to properly consider the application.

(6) Within 14 days of receipt of any application in terms of this section. the
Authority shall cause to be published in the Gazette a notice containing all the
material particulars of the application and inviting interested persons to lodge
their written reptesentations in relation to the application in the manner specified
in such notice within one month as from the date of such notice

(7) (a) Any person who lodges representations pursuant to a notice in terms of
subsection (6). shall at the time of iodgement furnish proof to the satisfaction of

the Authority that he or she has sent by registered post at delivered a copy of such
representations to the applicant eoncemedt

(b) Any person who has so lodged representations, may be required in writing
by the Authority to furnish it. within the period specified by it. with such further
information as it considers necessary.

(8) The applicant shall submit his or her wntten tesponse (if any) to any
representations lodged in terms of subsection (7) to the Authority wtthin two
months of the date of the notice contemplated in subsection (6), and shall at the
same time furnish proof to the satisfaction of the Authority that he or she has sent
by registered post or delivered a eupy of such written response to the person
having made such representations.

(9) If there is more than one licence application in terms of subsection (3) or (4)
(hereinafter referred to as competitive licence applications) relating, substan»
tial|yi to the same frequency and licence area, the Authority may. with due regard
to the objects and prinuples as enunciated in section 2 and to the provisions of
sections 45(2). 46(1) and 47(1) and (2). whichever is applicable, determine the

most suitable applicant.

Hearings in relation to applications [or bruadmsting |icences

42. (1) In respect of every application for a broadcasting licence received by the
Authority: it shall hold a hearing as provtded for in this section.

(2) A hearing tn terms of subsection (1) shall be held as soon as may be

reasonably practicable. due tegatd being had [0 the pmvtsmns of section 4116M?)
and (RI. and at such date. time and place as shal| be determined by the Authority
by notice in the Gazenr

(3) At an} hearing tn terms of subsection (1)—
mr the applicant and each pant haung made represenlalmns tn Iermx m

suhxccttun 1-D0i \CCHOD 4: shall he attmdcd an opportunm to he heard
m [ht FJ'UK“ trtrtted tn tr: muttaph rm 0! Ihtx \quCClIUn mat he Awunj

Ant: vrn'nemm m .m pawn o: [hut chime
m (ht Autnurm «tier mung duh CUnSlUE'Cd the application. (he

tcptewntauom m an} D made in accordance wtth the pi'OVlHOnS 0! that
subsection. the applicant 5 untten response thereto“! any). any further
tniormatton (urnished in terms of section 41 and an) other evtdence

tendered to the Authority. shall grant or refuse the appilcallon and
provide written reasons for Its ruling,

l4) Hearings held in tenns of this section shall be open to the public,

(S) ta) The Authority shall keep a record of all applications and other

documentation received by it in terms of section 41 and of all its proceedings
findings and rulings at any hearing in terms of this section.

(b; The records contemplated m paragraph (11) shall be open to public
inspection by interested persons duting the normal office hours of the Authority.

(c) The Authority shall at the request of any interested person and on payment

of such fee as may be prescribed (if any). furnish him or her with a certified copy

of or extract from any record referred to in paragraph (a).

(6) Upon haying reached a decnsnon on any application) the Authority shall by
notice in the Gazette and by written notice ad dressed to the applicant make known
the outcome thereof.
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Entitlements under Ind conditions pertaining to hrondmsting licences

43. (l) (0) Notwithstanding any provisions to the contrary in any other law. alioence granted and issued under this Chapter shall by itself entitle the licenseeconcerned touse the radio frequency and the station as specified in his or herliclence for the purpose of providing the broadcasting service to which such licencere ates.
(b) For the purposes of paragraph (a), “station“ shall mean any separate radioreceiving or transmitting apparatus or any combination thereof. including anyaccessory equipment.
(2) Subject to the provisions of this Act, the Authority. in granting anybroadcasting licence pursuant to a ruling in terms of section 42(3)(c), may imposesuch terms, conditions and obligations appropriate to such licence and consistentwith the objects and principles as enunciated in section 2. as it deems (it.(3) Any term, condition or obligation imposed in terms of subsection (2). shallbe specified in the licence to which it pertains and shall upon the issue of suchlicence acquire the force of law.
(4) A broadcasting licensee shall mmmence with the broadcasting service towhich his or her licence relates within such period as shall be determined by theAuthority or within any extension of that period granted by the Authority on goodcause shown. and upon failure by the broadcasting licensee so to commence Withthe said broadcasting service, the licence relating thereto shall lapset

Renewal of broadcasting licences

M. (1) An application for the renewal of a broadcasting licence may be madeto the Authority by the broadcasting licensee not earlier than six months, and notlater than three months. before the date on which it expires by virtue of the
provisions of section 54.

(2) Sections 41, 42 and 43 shall mulati: muzandit apply in relation to anapplication for the renewal of a broadcasting licence.
(3) The Authority shall not, tn relation to any application for the renewal of abroadcasting licence, require from the applicant any tnformation already inpossession of the Authonty pursuant to haying been tumtshed to it in connection

With any pnot application made by the applicant in relation to such broadcastinglicence.
(4) The Authority shall refuse an application for the renewal of a broadcastinglicence only if the licensee has failed (0 materially comply With the licence

conditions or the provmons of this Act during the term of the existing licence and
if the Authority IS satisfied that the applicant would not so Compl} if his or he!
licence were renewed
(SJA btoadcastmg licence shall COanut to be oHorce and :erCl Unlll such umt‘

as the Authonn has made us aecmon tegatdm; the appili‘ahun Int I(nt‘Am t»:
such Incense

(hr la! .‘smutthstandmg the ptovtstonsotsuhsemon ( l ). a broadcasting “Censtt‘
mat at am time aher the expiration of the three-month period teiened to m that
subsection but before the expiration of the term of his or her broadcasting hCCnCE.
apply for the renewal thereof

(b) Netwtthstanding any provnsions to the contrary. a broadcasting licence shall
not be renewed where application for renewal has been made in the circumstances
contemplated in patagraph (a)‘ unless the broadcasting licensee pays to the
Authority, in addition to the prescribed licence fee, a penalty. in such amount as
may be prescribed. in respect of each day by which he or she delayed in making
application timeously in terms of subsection (1).

Public broadcasting licences

45. (1) As soon as may be teasonably practicable after the commencement of
this Act, the Authority shall conduct an inquiry in aecordance with the pmvmons
of section 28 into the protection and Viability of public bmadcasting services, with
particular reference to the financing of such semces. at the canclusion 0! which
the Authority shall in writing furnish its findings and recommendations to the
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Minister. who shall Table the same in the Transitional Executive Council at,

where the Transitional Executive Council has been dissolved in terms of section

29 of the Transitional Executive Council Act. 1993, in the National Assembly,

within 14 days of receipt thereof: Provided that if, where such findings and

recommendations are to be Tabled in the National Assembly, the National

Assembly is not in session at the time, such Tabung shall be effected within 14 days

after the commencement of its next ensuing session

(2) 1n the event of the Authority considering the granting of a new public

btoadcasting licence it shall, with due regard to the objects and principles as

enunciated in section 2, inter alia take into account—

(a) the demand for the proposed broadcasting service within the proposed

licence area;

(b) the need for the proposed service within such area. having tegatd to

broadcasting services already existing therein; and

(c) the technical quality of the proposed service, having regard to

developments in bruadcasting technology

(3) Notwithstanding the provisions of this Act. any person who immediately

prior to the date of commencement of this Act provides one or more pubhc

broadcasting services in accordance with law shall, for a period of 12 months as

from such date of commencement. be deemed to be the holder of a public

broadcasting licence contemplated in section 41(1)(a)(i) or (b)(i). as the case may

be, in respect of each such service: Provided that such person shall for any such

service be granted an appmpriate public broadcasting licence in terms of this Act

if he or she makes application therefor within the said period

(4) Where the Republic has in terms of section 79 entered into an agreement

with a state or territory referred to in that section, the provisions of subsection (3)

of this section shall mumn’: mutandit apply in respect of any person who,

immediately prior to the entry into force of such agreement, provides one or more

public broadcasting services in such state or territory in accordance With the laws

in force thetetn at the time.

Private broadcasting licences

‘6. (1) In wnsndenng any application for a pflValC broadcasung |ICCnC€_ the

Authonty shall. wuth due tegatd to the DbJCCIS and pnneip|es as enunciated tn

section 2. mm nlm take into account—

la: the demand (or the propoxd broadcaumg semee \thm the prupmec

licence 31¢!

thy the need :01 the proposed semce vuthxn such licence 81:4 hn m; ttgut:

to the htoadcastmp semces alread\ :xtstmg therein,

to the expected techmcal quality 01 the proposed semce. haung iegdvd to

developments in broadcasting technology.

Id; the capabtltt). experttse and expenence of the apphcant.

(e) the financial means and busmess record of the apphcant;

(f) the business record of each person who. if a licence were granted to the

applicantt is Or would be In a position to control the operations of the

applicant either in his or het indivtdual capacity or as a member of the

board of directors or top management structure;

(g) the applicant‘s record and the record of each person referred to m

paragraph (f), in relation to situattons requiring trust and candout:

0:) whether the applicant isptecluded by at in terms of section 48‘ 49, 50 0t

51 from holding a btoadeasting iicence‘, and

(1‘) whether either the applicant or the person referred to in paragraph (f)

has been convicted of an offence in terms of this Act.

(2) (:2) Notwithstanding the provisions of this An, any person who immediately

prior to the date of commencement thereof pxovides a private broadcasting

service under a valid licence in terms of the ptoVisions of any law in force at the

time (heteinaftet referted to as an existing licence). shall be deemed to be the

holder of a broadcasting licence contemplated in section 40(1)(a)(ii) or (b)(ii), as
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the case may be, granted and issued in terms of this Act, on the date of
commencement thereof, for a period of six years and eight years, respectively, on
the same tetms. conditions and ubligations as those applicable in respect of the
existing licence immediately prior to such date of commencement: Provided that
the terms, conditions and obligations of the existing licence as on the day
immediately print to such date of commencement, shall only for the duration of
the said period of six years or eight years (as the case may be) be deemed to be in
accordance with the provisions of this Act, and shall upon the expiration of such
petiod be subject to amendment by the Authority to such extent as may be
necessary so as to excise from such licence any such term, condition, obligation or
other provision as may be inconsistent with the provisions of this Act, and
thereupon the Authority may substitute therefor any other new term, condition
or obligation.

(b) In applying the provisions of paragraph (a)—
(i) the period of six years or eight years (as the case may be) shall be deemed

to constitute the licence term in respect of the person deemed by that
paragraph to be the holder of a broadcasting licence:

(ii) Bophuthatswana Commercial Radio (Proprietary) Limited, a licensed
broadcaster according to Bophuthatswana law, shall be deemed to he
the holder of an existing licence as contemplated in that paragraph.
unless an agreement such as that contemplated in section 79 has been
entered into between the Governments of the Republics of South Africa
and Bophuthatswana: Provided that the licence which may be deemed to
be held in terms of this subparagraph shall in no way demgate from the
validity of the licence held under Bophuthatswana law and from the
authority of the Bophuthatswana Government to enforce the terms and
conditions of that licence, as in force on the second day of September,
1993. under Bophuthatswana law.

(3) Where the Republic has in terms of section 79 entered into an agreement
with a state or territory referred to in that section, the provtsions of subsection
(2)(a) shall mumfis mulandis apply in relation to any persan who, immediately
prior to the entry into force of such agreement. provides a private broadcasting
service in such state or territory under a valid licence in terms of the laws in force
in such state or territory at the time.

Community broadcasting licences

47. (l)ln conSIdenng any application for a community broadcasting hCEnCét lhc‘

Authonly shall. wuh due regard [0 the objects and principles as enuncnated in
section 2. mm 111m take lnlO accuum—

(a) whether the applicant is fully controlled by a non-profil entity and
carried on at to be earned on for non-pmfitable purposes;

(b) whether the applicant proposes to serve the interests of the televam
community;

(6) whether. as regards the provision of the proposed broadcasting service.
the applicant has the support of the xelevant community 0t of those
associated with or promoting the interests of.such community. which
support shall be measured according to such criletia as shall be
prescribed; and

(:1) whether the applicant proposes to encourage members of the relevant
community or those associated with 0! promoting the interests of such
community (0 participate in the selection and provisionpf programmes
to be broadcast in the course of such broadcasting servtce.

(2) Paragraphs (a), (b), (d), (g) and (i) of section 46(1) shall mumn's mumndi:
apply in relation to a community broadcastmg licence.
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Limlutlons on foreign contro| of private broadcasting servicns

48. (1) One or more foreign persons shall not, whether directly or indirectly—
(a) exercise control over a private broadcasting licensee; or
(b) have financial or voting interests in a private broadcasting licensee

exceeding twenty percent in total,
(2) Not more than twenty percent of the directors of a private broadcasting

licensee may be foreign persons.
(3) The preceding provisions of this section shall not apply in respect of any

person who—
(a) by subsection (2) of section 46 is deemed; or
(b) by virtue of subsection (3) of section 46 being read with paragraph (a) of

the said subsection (2), is by the said subsection (2) deemed.

to be a broadcasting licensee, for the duration of the period of six or eight years
(as the case may be) deemed to constitute the first term of his or her licence.

Limitations on control of private broadcasting services

49. (1) No person shall—
(u) directly or indirectly exercise control over more than one private

television broadcasting licence; or
(b) be a director of a company which is, or of two or more companies which

between them ate, in a position to exercise control over more than one
private television broadcasting licence; or

(c) be tn 3 position to exercise control over a private television broadcasting

licence and be a director of any company which is in a posiuon to exetcise
control over any other pnvate television broadcasting licence.

(2) No person shall—
(u) be in a posmon to exercise control over more than two private FM sound

broadcasung licences;
(b) be a director of a company which is. or of two or more companies which

between them are. m a posmon to exerctse controi over more than two

pnvate FM sound broadcasting licences; 0!

(c) be tn a pOSIUOn Io exemse control over two pnvate FM sound

broadcasung hcenccs and be a director of any wmpan) which is m a

posmon to CXCYCISC control over any other private FM sound broadcasb

In; hccnce

1‘” A person relerted m m sumectmn [Dshall no! be m A pmumn tommm! tm-

prune F H “mm! Ptuudtaumg l|ttnLt\ umm ennex rm;- lhr xnmr hteme are.»

m suhuammlh turvlurpmg ncencr areas

I<'I ?\0 person shall—

10/ be In a posmon mexemse control oxer more than lwopnvate AM sound

broadcasting ilCCnCES.
(b; be a dIICCKOY of a company which |S. or of two or more compames whxch

between them are‘ tn 3 posluon to exercise control over more than two

pnvate AM sound broadcasting licences. or

(c) be m a position to cxercnse control over two private AM sound

broadcasting hcences and be a director of any company which is tn a

posmon to exercise control over any olhet pnvate AM sound broad-

casting licence.
(5) No person referred to in subsection (4) shall be in a posflion to control two

private AM sound broadcasting licences whtch etther have the same licence areas

or substantially overlapping licence areas

(6) (a) On application by any person the Authority may. on good cause shown

and Without departing from the objects and principlesas enunciated in secuon 2,

exempt such person from adhering to any one of the limitations contemplated in

the preceding subsecnons.
(b) An exempuon in terms of paragraph (a) may be made subject to such terms

and conditions as the Authority deems appropriate and equitable in the

circumstances.
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(7) The Authority may, whenever deemed necessary in view of developments
in broadcasting technology or for the purpose of advancing the objects and
principles enunciated in section 2. aftet due inquiry in terms of section 28 make
recommendations to the Minister regarding the amendment of any of the
preceding subsections. which recommendations shall be Tabled in the National
Assembly by the Minister within 14 days after receipt thereof, if the National
Assembly is then in session. or. if the National Assembly is not then in session,
within 14 days after the commencement 01 its next ensuing session.

Limitations on cross-media control of private broadcasting services

50. (1) Cross-media control of broadcasting services shall be subjecl to such
limitations as from time to time determined by the Transnional Executtve Council
acting on the recommendation of the Authority‘ or. where the Transi 'onal
Executive Council has dissolved in terms of section 29 of the Transitional
Executive Council Act. 1993. by the National Assembly so acttngt in accordance
wtth the provisions of the Constitution ACL

(2) With a view to exercising its powers in terms of subsection (1). the Authority
shall, as soon as may be reasonably practicable after the commencement of thts
Act, conduct an inquiry in accordance with the provisions of section 28 and shall
in doing so mm alia have regard to—

(a) the vanous categories of newspapers according to frequency of
publication. geographical extent of circulation and circulation figures as
well as any matter relevant to the existing and future control of any such
newspaper; and

(b) the maximum percentage of financial or voting interests which may be
held in any one or more private broadcasting licensees by a person who
controls one or more newspapers or groups of newspapers,

and any international precedents in that regards
(3) The Authority may on good cause shown and without depamng from the

obtects and principles as enunciated tn section 2. exempt the pubhsher of a
newspaper or. where such publtsher is a company. the person in control of such
company, from adherence to any of the ltmttauons determined in terms of lhlS
SCCUOD.

(4) The Authority may. whenever deemed necessary tn Vtew of developments
In broadcasttng technology or for the purpose of advancmg the ObJEClS and
pnnctples as enunuated m sectton 2. tnstttute and conduct a pubhc mqutn and
make recommendattons to the thster tegatdtng the amendment of an) of (he
precedtng subsections of [his secnon

(S l The recommendauons contemylated tn suhsecuon (4 ) shall he Tabled m tht-
\atmn. Astemhlt h\ the thstu \uthm l-l dam of tecctp: thereof It tn:-
\mona. Asstmhh I\ then In sesuonv at t! m: Natmnul Axxemhlx u not lhrn m
sesuun uttmn IJ dam atm lhr mmmcncement ot ux next ensuing semen
IN A duermmauon made ln tertm o! subsection (1) “htlher pursuant to thu

hrs! tnqum relencd to tn SCCIIOH thfflor [0 an} subsequent mqutr) conducted tn
accordance wtth the provnsuons of thts ACL shall not be applicable to and not he
eniorceable agatnsl any bmadcasttng ltcensee to which such determmauon relates
for the duratton of the term 01 the ltcence valtd at the ume such determmanon 15
made. but shall become apphcable to and enforceabie agamst such a broadcastxng
hCenSee only upon the renewal of hts or her hcence upon the expttatton of such term.

Prohibition on granting of broadcasting licences to party political entities

51. No broadcasting licence shall be granted to any party, movement,
organtzation‘ body or alliance which is of a party pohtical nature.

Amendment of broadcasting licences

52. (1) Subject to the provisions 01 section 46(2), 3 bmadcastmg licence may be
amended by the Authority only—
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(a) to such extent as may be necessary in the interest of orderly fiequency
management. provided the amendment will not cause substantial
prejudice to the licensee: or

(b) to such extent as may be necessitated by virtue of any bilaterally
multilateral or international agreement or convention relating to
broadcasting to which the Republic is bound, whether as a party or
otherwise; or

(c) if requested thereto by the broadcasting licensee, and then only if and in
so fat as the proposed amendment—
(i) does not militate against orderly frequency management;
(ii) will not prejudice any other broadcasting licensee: and
(iii) will nol be inconsistenl with the provisions of this Act or with any

agreement or convention contemplated in paragraph (b).
(2) Whenever the Authority considers amending a broadcasting licence in terms

of subsection (1), it shall cause notice of the proposed amendment to be published
in the Gazette and, in the case of an amendment contemplated in paragraph (a) or
(c) of that subsection. invite interested persons to make their representations
within a period of 14 days to a person specified in such notice.

(3) When representations are lodged with the Authority in accordance with the
requirements of the notice refen'ed to in subsection (2). the provisions of
subsections (5). (6), (7) and (8) of section 41 shall mutati: muzandis apply:
Provided that in so applying the said subsections (6) and (8), the references therein
[0 “one month" and “two months" shall be cunstmed as a reference to “14 days".

(4) The Authority may in its discretion hold a heating with a view to making a
decision regarding the amendment of a licence in [ems of subsection (1)(aI or (c)
of this section. in which event the provisions of section 42 shall mumn: mumndis
apply.

(5) The proceedings referred to in subsection (3) shall be held in public and the
documents pertaining to such proceedings shall be open to public scrutiny

(6) After having decided to amend a broadcasting licence. the Authority shall
cause such amendment to be published in the Gazette as soon as possible

Imposition of specific broadcasting licence conditions regarding local television

content and South African music

53‘ II I F01 the vurvosex ol Ihn section—
m "inn: Ieleuunn comenl' mum a leleusmn pwpmmmr Itulu-J‘m

lunxmmmm m worn nenh and :(vmpilulmnx thcvru: 4th erllsemcm \

ltltltxl and cunnnum announcements] uhuch n produced—
m m a broadcasting licensee. or

(m h} a person “no is a citizen ol and permanenll) resident in lht'

Republic. 01
(m) b) a )unsuc petson the majority of the duectors. shareholders or

members of whom are citizens of and permanentl) resident in the

Republic; or
(iv) in a co-producnon m which persons referred to in subparagraph (1)

(ii) or (iii) have at least a fifty percent {manual interest: or
(v) by persons referred (0 in subparagraph (i). (ii). (iii) or (WL in

circumstances where the prescribed number of the key personnel
who are involved in the production ofthe televisnon programme. are
Citizens of and permanently resident in the Republic: or

(vi) by persons referred to in subparagraph (i). (ii). (iii) or (iv) m
Circumstances where the prescribed percentage of the production
costs are incurred in the Republic:

(b) “independent telewsion pIoduction" means a production of local

television content—
(i) by a person not directly or indirectly Employed by any broadcasting

licensee; or
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(ii) by ii person who is not controlled by or is not in control of any
broadcasting licensee: and

(c) a musical work broadcast by a broadcasting service referred to in
subsection (3) shall qualify as “South African music" if such work
complies with at least two of the following requirements, namely—
(i) if the lyrics (if any) were written by a South African citizen:
(ii) if the music was written by a South African citizen;
(iii) if the music or lyrics was or were principally performed by musicians

who are South African citizens;
(iv) if the musical work consists of a live performance which is—

(aa) recorded wholly in the Republic; 0i
(bb) performed wholly in the Republic and broadcast live in the

Republic.
(2) The Authority shall in respect of a television broadcasting Iicence impose

and specify therein such conditions‘ as prescribed. regarding local television
content and independent teleVision production. which. without derogating from
the generality of the afotegoing. may include any condition requiring the
btoadcasting licensee—

(a) annually to expend a specified sum of money, subject to reasonable
yearly escalation or. alternatively. a specified minimum percentage of
his or her gross revenue, on programmes which have a local television
content:

(b) to allocate a specified minimum percentage of his or her total
broadcasting time to television programmes which have a local teleVIsion
content;

(c) in the case where he or she provides a subscription broadcasting semce
a portion of which is unencoded, to allocate a specified minimum
percentage of unencoded broadcasting time to programmes which have
a local television content:

((1) in the case where he or she has a regional or local licence area to allocate
a specified minimum percentage of broadcasting time to local televmon
programmes which have been produced in the relevant region or
Iocaiity: and

(e) to allocate a specified minimum portion ofihe percentage referred to in
paragraph 1n). (bl. (C) or (d). whichever is applicable. to a prescribed
diversity of [eleVISiOn programmes which are independent |€]€\'Ision
productions.

(3) The Aulhoi’ll} shall. in relation to a broadcasting service which devotes a
significant proportion of its broadcasting time to broadcasting music. prescribe a
condition “herehi the licensee IS required (0 hmadcasi a specmed minimum
percenugc of muxical noikx uhich quaiiti a\ South Atnmn mum

(J i In pirxciihinp am amouni 0i paccmagr icicm-d iv in Suhstfllun l:|(I' i‘-
the Auinoiin max presume the application ihcvcoi uiih fl‘pald |U—

mr am 0! inc tdltgone‘ til hiwdzasiing licences reicnrd l(' n
«6mm 4m 1 ).

1m defined \ieuing and listening times. where applicable.
Ir) \anous categories of [CICHSIDH programmes. where applicable and
(d) the period Wllhln which the broadcasting licensee shall Comply with the

pYOVISIOnS of this section.
(5) Noiwnhstanding the proiiisions of section 46(2) or (3). any person who by

such section is deemed to be the holder of a broadcasting licence referred to in
section 40(1)Ia)(ii) ot (b)(ii). shall be subjeci to any regulations made under

secticn 78 for the purpose of prescribing conditions capable of being imposed in
terms of subsection (2) or (3) Of this section (whichever is applicable). and shall
an demand submit to the Authonty his or her licence with a view to having
conditions specified thereon in accordance with the ptovisions ofsuch regulations.

(6) A condition imposed in terms of subsection (2) in respect of any television
broadcasting licence shall become binding on and enforceable against the licensee
concerned on the expiration of a reasonable period» not shoi’ier than 18 months.
as shall in each case be determined by the Authority and speCified on the relevant

licence.
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(7) With a view to exercising its powers in terms of subsections (2), (3) and (4),
the Authority shall, as soon as may be reasonably practicable after the
commencement of this Act, conduct an inquiry in accordance with the provisions
of section 28,

Terms of broadcasting licences

54. The term of validity of a broadcasting licence—
(a) in the case of a public and a private television broadcasting licence, shall

be eight years;
(b) in the case of a public and a private sound broadcasting licence, shall be

six years; and
(c) in the case of a cummunity sound or television broadcasting licence, shall

be four years,
whereafter such licence shall, subject to the provisions of this Chapter. be
renewable for like periods.

Record of programmes broadcast by broadcasting licensees

55. (l) A broadcasting licensee shall—
(a) retain. for a period 0f nol less than 30 days, a recording of every

programme broadcast in the course of his or her broadcasting service;
(b) on demand of the Broadcasting Monitoring and Complaints Committee,

produce to it any such recording for examination or reproduction;
(c) on demand of the Broadcasting Monitoring and Complaints Committee,

produce to i! any script or transcript of a programme after the broadcast
thereof.

(2) Nothing in this Act shall be construed as requiring or authorizing the
Authority or the Broadcasting Monitoring and Complaints Committee in the
performance of its functions and duties, to view programmes prim to their being
broadcast.

CHAPTER VII

Emadmm‘ng pragrammes

Code of Conduct for Broadcasting Services

$6. (2‘ Sumcci m the pmusmm oi subsection (:1 nli hvwduxnng lntnscfl
Snal Adhtlr w m: (ms: 01 (onduct tm Btuadcaumg Scnlch m an Uul m
Sthedulc ]

(I 1 The pmxmons of subsection 1 l ) shall not app!) to am broadcasting license:-
ii he or she is a member of a bod} which has proved [0 the satisfaction of the
Authorxt) that its members subscribe and adhere to a code of conduct eniorced h}
that body b) means of its own disuplmary mechanisms. and provnded such code
of conduct and disciplinary mechanisms are acceptable to the Authonty

Control over advertisements

57. (1) All broadcasting licensees shall adhere to the Code of Advertising
Practice (m this section referred to as the Code) as from time [0 time determined
and administered by the Advertising Standards Authority of South Africa.

(2) The Broadcasting Monitoring and Complaints Committee shall adjudicate
complaints concerning alleged breaches of the Code by broadcasting licensees
who are not members of the Advertising Standards Authority of South Africa, in
accordance With the prevnsions of Chapter VIII.

(3) Where a broadcasting licensee, irrespective of whether or not he or she is a
membet of the said Advertising Standards Authority. is found to have breached
the Code‘ such broadcasting licensee shall be dealt with in accordance with the
applicable provisions of Chapter VII].
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Prohibition on broadcasting of party election hroadmls 1nd political advertise-

ments except in certain circumstances

58. A party election broadcast and a political advertisement shall not be
broaQCast on any broadcasting service except during an election period and then
only if and to the extent authorized by the provisions of seetions 59 and 60.

Broadcasting of party election broadcasts on sound broadcasting services during
election period

59. (1) Subject to the provisions of this section. a public sound broadcasting
licensee shall permit a party election broadcast only during an election period and
then only if such a broadcast is produced on behalfofthe political partyin question
at the instance of its duly authorized representative.

(2) The Authority shall detenmne the time to be made available to political
parties for the purposes of subsection (1). including the durauon and scheduling
of party election broadcasts) duly taking into account the financial and
programming implications for the broadcasting services in question.

(3) The Authority shall consult with the relevant public sound broadcasting
licensees and all the political parties prior to making any determination in terms
of subsection (2).

(4) In making any determination in terms of subsection (2). the Authority may
impose such conditions on a public broadcasting licensee with respect to part)
elecuon broadcasts as it deems fit. having due regard to the fundamental principle
that all political parties are to be treated equitably.

(S) A party election broadcast shall n01 contain any material which may

reasonably be anticipated to expose the broadcasting licensee to legal liability If

such material were to be broadcast
(6) A party election broadcast shall conform to a technical quality acceptable to

the Authonty.
(7) No pan) elecuon broadcast shall be broadCast later than 48 hours pl’lOr to

the commencement of the polling period
(8) A anale or community sound broadcasting licensee shall not be required

to broadcast part) election broadcasts. but ll he or she elects [0 do so. the

preceding provisions of this section shall mumm mumndzx apph

Political ndvemsing on sound broadcasting senices during election period

60. (l) A sound broadcasting licensee shall not be required [0 broadcan a

political advertisement. but If he or she elects I0 do so‘ he or she shall afford all

other political parties. should they so requesL a like Opportunity

(2) A sound broadcasting licensee may broadcast a palitical advertisement only

during an election period and then only if it has been submitted to such licensee

on behalf of a political party by its duly authorized representative.

(3) In making advertisnng time available [0 political parties. no sound

broadcasting licensee shall discriminate against any political party or make or give

any preference to any political party or subject any political party to any preyudice.

(4) A political advertisement shall nor contain any material which may

reasonably be anticipated to expose the broadcasting licensee to legal liability if

such material Were to be broadcasl.

(5) A political advertisement shall conform to a technical quality acceptable to

the Authority.
(6) No political advertisement shall be broadcast later than 48 hours pnor to the

commencement of the polling period. .

(7) This section shall be subject to the provisions of any law relating to the

expenditure of political parties during an election.
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Equitable treatment of political plrties hy broadcasting licensees during election
period

61. (1) If. during an election period. the coverage of any broadcasting service
extends to the field of elections, political parties and issues relevant thereto, the
braadcasting licensee concerned shall afford reasonable opportunities for the
discussion of conflicting views and shall treat all pclitical parties equitably.

(2) In the event of any criticism against a political party being levelled in a
particular programme of any broadcasting service without such party having been
afforded an opportunity to respond thereto in such programme or withuut the
view of such political party having been reflected therein, the broadcasting
licensee concerned sh 1 be obliged to afford such party a reasunable opportunity
to respond to the crit sm.

(3) If, within 48 hours before the commencement of the polling period or during
the polling period, a broadcasting licensee intends btoadcasting a programme in
which a particular political party is criticized, the licensee shall ensure that the
political party is given a reasonable opportunity to respond thereto in the same
programme, or to do so as soon as is reasonably practicable theteahet.

(4) The preceding provisions of this section shall not apply in relation to the
contents of any pany election broadcast in the circumstances contemplated in
section 59 and any political advertisement in the circumstances contemplated in
section 60.

CHAPTER VIII

Enforcement

Broadmting Monitoring and Complaints Committee

62. (1) Subject to the provisions of sections 56 and 57, the Broadcasting
Monitoring and Complaints Committee shall—

(a) monitor compliance by broadcasting licensees or their adherence to~
(1) the terms. conditlons and obligations of their broadcasting licences.
(ii) the Code of Conduct for Broadcasting Servnces as set out In

Schedu|e 1 to this Act:
(111) the Code ol Advu‘usmg Practice contemplated m subsection I 1 yo!

section 5‘
m monitor compliance ht hmadc‘astmt‘ Incemcn mm the pmmmm n:

xrtmm Sh 5~ on and M

m monitor compliance bx broadcasting signaW distnhunon llCCnstC\ \uth
the terms. conditions and obligations of then broadcasting Signal
dxstnbuuon licences and With any requirement relating to such a licensee
or licence as imposed by Chapter V or any regulation in terms of section
78. and

(d) monuot compliance by licensees with any other matenal provtsions of

this Act relevant to them or their respective licences.
(2) In exetcismg its powers In terms ofsubsection (1)0210). (:1 or rd) in relation

to technical matters, the Broadcasting Monitoring and Complaints Committee
shall be assisted by the Broadcasting Technical Committee.

(3) The Broadcasting Monitoring and Complaints Committee shall‘ in
aeccrdance With the provisions of section 63. inquire into and adjudicate any
alleged or suspected noncompliance or non-adhetence contemplated in sub-
section (1).

Hearings held by Broadcasting Monitoring and Complaints Cnmmittee

63. ( 1) An interested person who has reason to believe that a licensee is guilty
of any non-compliance or non-adherence of the nature contemplated in section
62(1), may in connection therewith lodge a complaint with the Broadcasting
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Monitoring and Complaints Committee within 30 days after the occurrence of the
alleged or suspected non-wmpliance or non-adherence.

(2) A complaint contemplated in subsection (1) shall be in writing and shall be
served on the licensee concerned and be lodged with the Authority for
consideration by the Broadcasting Monitoring and Complaints Committee.

(3) For the purposes of subsection (2). a oompiaint may be delivered by hand
or sent by registered post, fax or telex.

(4) The Broadcasting Monitoring and Complaints Committee shall as soon as
may be reasonably practicable, having regard to the urgency of the matters
investigate and adjudicate any complaint received by it and shall, in doing so,
afford the complainant and the respondent a reasonable opportunity to make
representations and to be heard in relation thereto.

(5) The Broadcasting Monitoring and Complaints Committee shall determine
the form and procedure as regards the adjudication of any complaint.

(6) The complainant and the respondent shall be entitled to legal representation
at any hearing held by the Broadcasting Monitoring and Complaints Committee
for the purpose of adjudicating a complaint.

(7) (a) After having considered the complaint and the representations (ii any)
and evtdence in regard thereto. the Broadcasting Monitoring and Complaints
Committee shall make its finding as regards the alleged or suspected non-
compliance or non-adherence,

(b) Any finding in terms of paragraph (a) shall be published tn such manner as
the Broadcasting Monitoring and Complaints Committee may in its discretion
determine.

(8) Hearings held in terms of this section shall be open to the public.
(9) (u) The Broadcasting Monitoring and Complaints Committee shall keep a

record of all complaints received by it and of all its proceedings) rulings and
findings in relation thereto.

lb) The records referred to in paragraph (11) shall be kept at the offices of the
Authority and be open to inspection by interested parties during the normal office
hours of the Authontyv

(C) The Authority shall at the requeSt of any interested party and on payment
of such fee as may be prescribed (ii any). furnish him or her with a certified copy
of or extract from any record referred to in paragraph (a).

(10) With regard to the summoning and examination of Witnesses. the
administering of the oath or an affirmation. recalcwtrant Witnesses and the
production of books. documents. objects and material. the Broadcasting

Momtonng and Complaints Committee shall have such powers as may be

prescribed
(1 l J The provisions of subsections (5]. (6). (7). (R). (9] and (10) shall muuw

mulrmdlt apph in relation to am Intesuganon immuted "I(m mom m m:

Emamamng Monitoring and (omplamu Commlllcr tum vetatd t.» am

suspected nun-comvhance ot nonAadherence o! the nature contempmet: Ir‘

StCllOn (2211?

Recommendations of Broadcasting Monitoring and Complaints Committee

64. (1) Upon having made a finding. in terms of subsection (7) of sectiqn 63. that

any complaint adjudicated by it in terms 0f that section ,is yusufled. the

Broadcasting Monitoring and Complaints Committee sha|l in wnting make

recommendations to the Authonty as to which of the steps provided for in

paragraphs (a) to (gL inclusive. of subsection (1) of section 66 should be taken

against the licensee in relation to whom such finding was made. and (brwatd its

finding and such tecommendations. together with the record of the aelyudicatton

proceedings. to the Authority for appropriate action in terms at section 66‘

(2) The Broadcasting Monitoring and Complaints Oommlttee shali‘ when

forwarding its recommendations to the Authority in terms of subsectibn (1).

simultaneously by written notice addressed to the licensee referred to In that

subsection. inform him or her accordingly.
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Powers nf Broadcasting Monitoring Ind Cnmpllints Committee regarding findings
made by Advertising Standards Authority of South Airicl

65. (1) Where the Advertising Standards Authority of South Africa has
adjudicated any complaint against a broadcasting licensee who is a member
thereof, that body shall forward a oenified copy of the record of such adjudication
and of its finding to the Broadcasting Monitoring and Complaints Committee

(2) A finding forwarded to the Broadcasting Monitoring and Complaints
Committee as envisaged by subsection (1) shall be dealt with by that body mulnlis
mumndt‘s in accordance with the provisions of section 64 as if such finding was a
finding made by itself in terms of section 63(7).

Puwers of Authority in ass of proven non-complinnce with Act. licence conditions
or certain codes of conduct and. in limited circumstances, with Independent Media

Commission Act, 1993

66. (1) As soon as may be reasonably practicable after receipt of any record of
adjudication and the finding and recommendations relevant thereto, as forwarded
to it by the Broadcasting Monitoring and Complaints Committee in tenns of
section 64. or section 65 read with section 64 (as the case may be), and having duly
taken into account the natuxe, consequences and gravity of the non-compliance ot
non-adhetence to which such finding relates. the circumstances in which it
occurred and the recommendations so received, the Authority shall make any one
or more of the followtng orders, namely—

(a) where such finding is founded on non-compliance by the respondent
with the provisions of section 58. 59. 60 or 61. an order whereby the
respondent. if he or she—
(i) is a sound broadcasting licensee. is tequired to broadcast a party

election broadcast or a political advertisement (as the case may be):
(ii) )5 a bioadcasting licensee, is required to broadcast anether veiston

of the programme complained of or a counterwersion of the
opinions expressed or alleged facts stated In such a programme.

whichever is applicable;
([7) directing the respondent to desnst from any further non-compltance or

non-adherence.
m dxrecung the respondent to publish such finding at hn or her twn aw

and m the manner required tn the Authnrm

rd directing the respondent I(t pa». m a [me UR amount procrmc.‘ Ir

rnpert of xu:h non-comphance O! nan-adherence.

m duecnng the respondent to take such remedial and othey steps not

inconsistent With the oh|ects and pnnuples as enunuated tn SECHOn 2, as

max be detenntned tn the Authority.

(It prohtbtttng a respondent who IS a licensee from carrying on hIS or her

broadcasting servtce or broadcasting signal distribution servtce (as the

case may be) for such period as determined by the Authority. or

revoking his or her licence: Provided that such a prohibition shall not
endure for longer than 30 days:

(g) if satisfied that the non-compliance 0t non-adherence to which such

finding relates, constitutes an offence. an order directing such record of

adjudication and the finding and recommendations of the Broadcasting
Monitoring and Complaints Committee televant thereto. to be referred»
to the Attomey-Genetal with a view to instituting a criminal prosecu»

nont
(2) An order in terms of subsection (1)If) may be made only in circumstances

where the Broadcasting Monitoring and Complaints Committee has repeatedly in

terms of section 63(7) found eomplamts against a licensee to be justified.

(3) Where a licensee is by vinue of an order made in terms of subsectiun (1)(f)‘

temporarily prohibited from carrying on his or her service, the Authority may
order that. far the duration of the period of such prohibition—

'05

10

15

20

'1:

3U

40

45

50

55



63 No. 15185 GOVERNMENT GAZEH'E. 27 OCTOBER 1993

At! No. 153, 1993 INDEPENDENT BROADCASTING AUTHORITY ACT. 1993
 

(a) any premises used or capable of being used by such license: for the
provision of his or her broadcasting service or broadcasting signal
distribution service (as the case may be) and any transmittets. apparatus
and other equipment used or capable of being used for that purpose, be
sealed; 5

(b) any transmitters, apparatus and other equipment so used or capable 01
being so used. be seized and retained for such period.

(4) (a) Failure by a licensee to comply with an order made in terms of subsection
(1), shall be deemed to constitute non-compliance of the nature contemplated in
subsection (1)(d) of section 62. entitling the Broadcasting Monitoring and 10
Complaints Committee. in relation thereto. to act in terms of subsection (3) of that
section.

(b) The provisions of paragraph (a) may be invoked against the person
contemplated therein, irrespective of whether or not such person is being
prosecuted for or has been convicted of any offence referred to in section 67(2)(c) 15
or (d).

(5) Where the Independent Media Commission estabiished by section 2 of the
Independent Media Commission Act. 1993, after finalization of any adjudication
proceedings in terms of section 23 of that Act—

(n) has found a broadcasting licensee to have contravened the provisions of 20
that Act;

(b) has made an order in terms of section 24(1)“) of that Act; and
(c) has forwarded a certified copy of the said order and of the recotd of the

adjudication proceedings teiating thereto to the Authority in accordance
with the provisions of section 24(2) of that Act. 25

the Authority may, in relation to such broadcasting licensee. make an order
contemplated in subsection (1 )(f) of this section as if such order were made
pursuant to a finding of the Broadcasting Monitoring and Complaints Committee
in terms of section 63(7) of this Act.

(6) An order in terms of subsection (1)01), (c), (d), (e) or (f). at in terms of 30
subsection (5) read with subsection (1)07, as the case may he shall nol be made
in any particular case unless the rules of natural juSllCB have been observed.

Offences Ind penalties

67. (l: I: a cnunctllol tam w duck»: am mmm ax vequned tn \rclwr‘ 11:
or \u’uei' l&- the pmusmm n! max \ccnnn 15hr (n she n~ prcxcm ax [ht wnu: v

“next a meeting 01 the Council is held 01 In am manner unaism-vci rmrlitlpumx

In the p10CC€O|ng\lhEICal such counmllor shall be guilt) of an offence and liable
on conucuon m a manmum fine of R100 000.

(21 An) persan who.
(a) in applying for a licence In terms of this Act or for the renewaL 40

amendment or transfer of such a licence. In his or her application
furnishes any false or misleading information or particu|ars or makes any
statement which is false or misleading in an) matena] respecx, or who
wilfully fails to disclose any information or particulars material [0 his or
her application: 45

(b) contravenes the pmvtsions of section 32. 39‘ 7] or 74;
(c) fails to comply with any order made by the Authority in terms of section

66(1)(a). (b). (c). (d) or (e). or contravenes the provisnons of section 75:
(d) acts in disregard of any prohibition imposed by order of the Authority in

terms of section 66(l)(f): 50
(2) fails to produce any licence issued to him 0! bet under this Act on the

demand of any authorized pexson. or who hinders or obstructsany
authorized person in the exercise or performance by the latter of his or
her powers, functions or duties in terms of this Act.

shall be guilty of an offence and liable on conviction— 55
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(i) in the case of an offence contemplated in paragraph (a) of this section,
to a maximum fine of R250 000;

(ii) in the case of a contravention of section 32 ot 39, to a maximum fine of
R500 000;

(iii) in the case of a contravention of section 71(1) or 74. and in the ease of an
offence contemplated in paragraph (d) of this subsection, to a maximum
fine of R100 000;

(iv) in the case of an offence contemplated in paxagtaph (c) of this
subsection. lo a maximum fine of R50 000;

(v) in the case of the offences contemplated in paragraph (2) of this
subsection. and in the case of a contravention of section 71(2), to a
maximum fine 0f R15 000.

(3) (a) Any person who, without the written authorization of the Authority,
breaks any seal contemplated in section 66(3)(a) . shall be guilty of an offence and
liable on conviction to a maximum fine of R250 000.

(b) The coun convicting a person of any offence referred to in paragraph (a) of
this subsection may, in addition to any fine which it may impose in terms of that
paragraph. declare any transmitters, apparatus and other equipment referred to
in section 66(3) and any article. object or thing by means of which such offence
was committed, to be forfeited to the Authority: Provided that no such declaration
shall be so made upon proof to the satisfaction of the court that such transmitter.
apparatus, equipment, article, object or thing is nol the property of the person so
convicted and that, as regards such article, object or thing. the owner thereof was
unable to prevent it from being used as a means to commit such offence.

CHAPTER IX

General pmvisianx

Minutes of Council and its committees

68. (1) The Authority and each of its communes shall cause minutes to be
prepared and kept of the pIDCECdIngS of every meettng of the Council and such a

commutee‘ respecnvely. and cause COPIES of such mmutes to be cuculaled to all

councnllors or members of such a commute: (as the case may be),

(2) The mtnutes prepared 1n terms of subsecuon (1). when Signed at a

subsequent meetxng ot the Authont» or such a commute: by the person prestdlnp

thereat shall tn the absence of mm! o( error themn be deemed to M a nut and

cunrct vcmm o: the pmceemngs uhxch thex pumon lu mmute and \I’ult at am

pluuceumgx tn tcrmx 01 Int\ Act or betutc a (nun 01 law or am mnum. n:

cummtsslon ot mqum . Gunstllule puma rum eudence ot the proceedxngs 01 (hr

Author”) or such commutee (as the case may be t and the matters the) purport m

mmutc

Delegations

69. (1) Subject to the ptovmons of subsection (4). the Counctl may tn wriung—

(a) delegate to any wuncnllor or any of Its commtttees or to the chtei

administranve office! any power, funcl'wn or duty conferred or imposed

upon the Authority by or in terms of this Act: Provided that a power.

funcuon or duty so delegated to the chief administrative officer may be

exermsed or performed by any other staff member of the Authority

specially authorized thereto except where the terms of such delegation

precludes such officer from doing so; and
(b) authorize a standing committee at a special committee [0 exercise or

perform any power. function or duty assigned to the Authority by or m

terms of this Act.

(2) Any delegation or authonzation under subsection (1) may be made subject

to such conditions and restrictions as the Council may determine. and may at any

time be amended or revoked by the Councilt
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(3) The Council shall not be divested of any power nor be relieved of any duty
which it may have delegated under this section, and may amend or rescind any
decision made in terms of such a delegation.

(4) The power to grant, renew, amend or ttansfet any licence, and the powers
contemplated in section516,18, 21, 73, 26, 56(2), 59. 60, 6X, 66 and 78 and in this
section, shall not be delegated under this section.

Register of licences

70. (l)_ The Authority shall keep a register iti which it shall record all licences
granted in terms of this Act as well as any amendments to 01 transfers of such
licences.

(2) The register referred to in subsection (1) shall be open to inspection by
interested persons during the normal office hours of the Authority.

(3) The Authority shall at the request of my interested person and on payment
of such fee as may be prescribed (if any), furnish him or her with a certified copy
of or extract from any part of the said register.

Records to be kept by licensees

71. (1) A licensee which is a company shall inform the Authority in writing of
any change in the control of that company

(2) A broadcasting signal distribution licensee and a broadcasting licensee shall
keep such particulars and statistics relating to its broadcasting signal distribution
activities or broadcasting activities (as the case may be) as may be prescribed.

Authority mny demand production of licensees’ books, records. etc.

72. The Authority may by notice in writing direct a licensee to produce or
fumish to the Authority, at a time and place specified in the notice, such
documents‘ accounts, estimates. tetums and other records and information as
may be specified in such notice and relating to any matter in respect of which a
duty or obligation is imposed on the licensee by or in terms of this Act or the
regulations, or by the relevant licence.

Powers of autituriud persons

73‘ An authorized person may at any teasonabk time and Without pnoy notice
CHIC! "“0 0f OHIO In\ premises Ind—

uv inspect and mate copxet of or extracts (tom. specified books of account
at other tccotdx ot the licensee tn man to deler‘mmr uhethet lhr
llCtn)C¢ is in compliance with the terms. conditions and obhgaucns at his
or her licence and “101 the ptowswns of [his Act. or iov an) other
purpose connected With the achievement 0! the ObJEClS of [ms Act.

(b) where a broadcasting semce or broadcasting signal distribution service
is conducted in or on such premises. demand the production of the
necessary broadcasting licence;

(6) inspect any licence issued to any person under this Act:
(d) inspect the studio. plants transmitters. apparatus and other equipment

used by any person for the purposes of or in connection with
broadcasting or broadcasting signal distribution. as the case may be;

(e) inspect anything referred to in paragraph (d) which is in the possession

of or used by, or suspected of beingin the possession of or being used by.
any person in contravention of this Act.

Transfer of licences

74. (1) A licence issued under this Act shall not be transfened—

(a) unless the broadcasting service 0! broadcasting signal distribution

service to which the relevant licence relates. as the case may be, is

transferred together with such licence to the same transferee; and

ms

10

15

20

25

1h

40

45

50



74 No. 15185 GOVERNMENT GAZETTE, 27 OCTOBER 1993
 

At: No. 151, 1993 INDEPENDENT BROADCASTING AUTHORITY ACT, 1993

(b) without the prior written permission of the Authority.
(2) (a) The provisions of sections 41 and 42 governing the procedure applicable

in relation to applications (at and the granting of broadcasting licences, shall
mutual: mutandi: apply in relation to applications for the transfer of broadcasting
licences and the granting of permission for such transfers,

(b) Subject to the provisions of subsection (1). the procedure applicable in
respect of applications for the transfer of broadcasting signal distribution licences
and the granting of pennission for such transfers, shall be as prescribed‘

Restriction on use ufme or description implying connection with Authority

75. No person shall apply to any venture. undertaking, business. company or
other association or body (whether corporate or incorporate) a name or
description signifying or implying some connection between such venture,
undertaking. business. company or othet association at body. of the one part. and
the Authority. of the othet.

Limitation of liability

76. Neither the chairperson, any councillor or any member of a committee of
the Council. nor any expert appointed in terms of this Act or any member of the
staff of the Authority. shall be personally liable for any damage or loss suffered by
any person in consequence of any act or thing which in good faith was performed
or done or omitted in the course of the exercise or performance or supposed
exercxse or performance of any power. function or duty in terms of this Act.

Confidentiality

77. Every councillor. every member of any committee of the Council and any
member of the staff of the Authonty shall aid in preservmg secrecy and shal) not
dnsdosc any Informanon In regard to any matter which may come to hIS or her

knowledge In the actual or supposed exams: or performance on behalf of the

Aulhont» of am of us powers. functtons or dunes In terms of this Act or m

pedonmnt am “01h ansm; from the {uncuonmp nr tuncnons ol the Authnnn m

term\ tm~ Act 01 m \Inue o! the other hdd m mm m hex except—

my In w 1:: ax th: ptmmom oi lh|\ An requnr m pnntdr tut 1n:

PUDIICBUOH o( m acce» h} the puhlm m an} Interested pchun u~

tniurmanon relating to such matter.
(h; m so far as may he necessar) tor the purpose of the due and pmper

exercnse or performance of any power. funcuon or duty In terms of lhls

Act; or

(c) on the order of a competent court of law.

Regulations

78. (1) The Council may make regulations, not inconsistent With the provistons

of this Act, m relation to—
(a) any technical matter necessary or expedient for the regulation of

broadcasting activities and the possession and use of transmitters.
appatatus and other equipment. including any standards. specifications
and prohibitions relevant thereto;

(22) conferring any additional powers on authorized persons, and the

pwcedures to be followed by such persons;
(c) any matter which in terms of this Act shall or may be prescribed or

governed or determined by regulation; and
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(d) any matter of procedure or form which may be necessary or expedient to
prescribe tor the purposes of this Act.

(2) A regulation in terms of subsection (1) may declare any contravention
thereof or failure to comply therewith to be an offence. and may in respect thereof
provide for the imposition of a fine not exceeding R10 000. S

(3) When proposing to make any regulation in relation to any matter. other than
a mattex referred to in subsection (1)(d), the procedure contemplated in
subsections (2) to (6) of section 28 shall be followed by the Authority.

Extraterritorinl extensian of Authority’s jurisdiction by agreement between
Republic and any state or territory previously part of Republic 10

79. If the Government of the Republic and the government of any state or
territary which was previously part of the Republic agree thereto and a law of such
state or territory provides therefor—

(n) the Authority may exercise and perform in respect of persons and
matters in the said state or territory all such powers. functions and duties 15
as it may in terms of this Act exercise and perform in tespect of persons
and matters in the Republic: and

(b) the provisions of this Act shall tor the purposes of paragraph (a) be
deemed to apply mutant mutandis in such state or territory.

Applimtion of Act in event of conflict with other laws 20

80. In the event of a conflict between the provisions of this Act and those of any
other law, the provisions of this Act shall prevaile

Liquidltiun

81. The Authority shall not be placed m liquidation except under the authority
of and In accordance with an Act of Parliament specmily adopted for that purpose. 25

This Act binding on State and State President

82. This Act shall bind the State. and shall bind the State President in so far as
he or she is required by this Act to act on the advtce of the Transitional Executive
Council or the National Assembly.

Short title and commencement 30

83. HI tar Thu Act shall be called the Independent Btoadcasung Authnnn
Art 1°“? and shall sumen to the pmvtslom 0! paragraph (by com: mlv
operation on a date to be determiner) tn the Transmonal Execum: Council
which date shall be made knawn t7) the State President h) proclamation in thc
Gaunt 35

(bl Sections 49(6) and 50(3) shall come Into operation on 1 Januar} 1996
(2) Different dates may under subsection (Dru; be determined in respect of

different prowsmns of this Acte

HO
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Schedule 1

Con: 0F Counucr FOR BROADCASTING SERVICES

(Section 56)
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Schedule 2

INsuncss or comm. or PRIVATE onmcmua LICENSEESy
NEWSPAPERS AND COMPANIES
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Schedule 3

CON'flNUA'nDN a1: EXISTING P15151014 Rlams or Sun MEMBERS or Aumom

UPON ASSUMING EMPLOYMENT
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INDEPENDENT BROADCASTING AUTHORITY BILL

The Negotiating Council adopted the Independent Broadcasting Authority Bill by general
cnnsensus on Thursday 2 September, 1993.

CIAUSE DESCRIPHON STATUS

Clause 1 Definitions Agreed

general consensus

Clause 2 Primary objects of the Act Agreed
general consensus

Clause 3 Establishment of Independent
Broadcasting Authority Agreed

general consensus

Clause 4 Constitution of Council Agreed
general consensus

Clause 5 Persons disqualified from being
councillors Agreed

general consensus

Clause 6 Terms of office of councillors Agreed
general consensus

Clause 7 Remuneration and allowances of

councillors Agreed

general consensus

Claus: 8 Rcmmal from offic: No comment

Agreed

Clause 9 Vacancxes 1n Council No commenl/

Agreed

Clause 10 Meetings of Council No commem/
Agreed

Clause 11 Disclosure of conflicting
interests No comment]

Agreed

Clause 12 Proceedings of Council not
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Clause 13

Clause 14

Clause 15

Clause 16

Clause 17

Clause 18

Clause 19

Clause 20

Clause 21

Clause 22

Clause 2]

Clause 24

Clause 25

invalid in certain circumstances

General powers of Authority

Staff of Authority

Financing of Authority

Raising of loans by Authority

Banking account

Investment of surplus moneys

Accounting and auditing

Annual report

Establishment of standing committees
of Council

Constitution of standing committees

Lsuhlxshmcnt and consmuuon of
spcual committees of Councxl.

Inc|udmg reglonal broadcasung
committees

Powers, functions and duties

of committees

Meetings of committees

”6

No comment!
Agreed

Agreed

general consensus

No comment]

Agreed

No comment/
Agreed

Agrwd
general consensus

Agreed

general consensus

Agreed
general consensus

Agreed
general consensus

Agreed
general consensus

No comment!

Agreed

No comment/

Agreed

Agreed

general consensus

No commem/

Agreed

No commem/
Agreed
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Clause 26

Clause 27

Clause 28

Clause 29

Clause 30

Clause 31

Clause 32

Clause 33

Clause 34

Clause 35

Clause 36

Remuneration and allowances
of committee members

Appointment of expens

Inquiries by Authority

Authority principally vested with
powers in relation to administration,

management, planning and use of
broadcasting services frequency bands

Broadcasting Technical Committee

Frequency plan

Prohibition of broadcasting signal
dism’bution without licence

Granting of broadcasting signal
distribution licences

Procedures in relation to granung,

Issuing. renewal. amendment and transfcr

of broadcasung signal dmnbuuon

Incenccs

Transmitters and transmission

characteristics to be approved

by Authority

General obligations of broadcasting

signal distribution licensees

Il7

Agreed

general consensus

N0 comment!

Agreed

Agreed

general consensus

Agreed
general consensus

Agreed
general consensus

No comment]

Agreed

Agreed
general consensus

Agreed
general consensus

Agreed
general consensus

Agreed

general consensus

Agreed

general consensus
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Clause 37

Clause 38

Clause 39

Clause 40

Clause 4]

Clause 42

Clause 43

Clause 44

Clause 45

Clause 46

Clause 47

Clause 48

Obligations of common cam'ers
regarding provision of broadcasting
signal distribution

Terms of broadcasting signal distribution
licences

Prohibition on provision of broadcasting
service without broadcasting licence

Categories of broadcasting licences

Application procedure in relation to
broadcasting licences

Hearings in relation to applications
for broadcasting licences

Entidemems under and conditions
pertaining to broadcasting licences

Renewal of broadcasting licences

Pubhc hmadcasnng Ixccnccs

Private broadcasting hcences

Community broadcasting licences

Limitations on foreign control of
private broadcasting services

"3

Agreed

general consensus

Agreed

general consensus

No comment/
Agrwd

Agreed
general consensus

Agreed
general consensus

Agreed

general consensus

Agreed

general consensus

No commem/

Agreed

Agrad!

general conscmux

Agreed

general consensus

No commem/

Agreed

Agreed

general consensus
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Clause 49

Clause 50

Clause 51

Clause 52

Clause 53

Clause 54

Clause 55

Clause 56

Claus: 57

Clause 58

Clause 59

Limitations on control of private
broadcasting services

Limitations on cross-media control
of private broadcasting services

Prohibition on granting of
broadcasting licences to party

political entities

Amendment of broadcasting licences

Imposition of specific broadcasting

licence conditions regarding local
television content and South African
music

Terms of broadcasting licences

Record of programmes broadcast by

broadcasting licensees

Code of Conduct for Broadcasting

Services

Control of advcruscmcnls

Prohibition on broadcasung of pany

election broadcasts and polnica]

advertisements except in cenain

circumstances

Broadcasting of party election broadcasts

on sound broadcasting services during

election period

ll?

Agrwd
general consensus

Agreed
general consensus

Agreed
general consensus

No comment/

Agreed

Agreed
general consensus

No oomment/

Agreed

No commem/

Agreed

Agreed
general consensus

No commenl’

Agreed

Agreed
general consensus

Agreed

general consensus
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Clause 60

Clause 61

Clause 62

Clause 63

Clause 64

Clause 65

Clause 66

Clause 67

Clause 68

Clause 69

Clause 70

Political advertising on sound broadcasting
services during election period

Equitable treatment of political parties
by broadcasting licensees during election
period

Broadcasting Monitoring and Complaints
Committee

Hearings by Broadcasting Monitoring and
Complaints Committee

Recommendalions of Broadcasting Monitoring
and Complaints Committee

Powers of Broadcasting Monitoring and
Complaints Committee regarding findings
made by Advertising Standards Authority
of South Africa

Powers of Authority in places of proven
non-compliance with Act, licence conditions
or certain codes of conduct and, in limited
circumstances. with Independent Media

Commission AC1. I993

Offences and penalncs

Minutes of Council and committees

Delegations

Register of licences

I20

Agreed
general consensus

Agreed

general consensus

Agreed
general consensus

Agreed
general consensus

Agreed
general consensus

Agreed

general consensus

Agreed

general ronwnsu\

Agreed

general consensus

Agreed

general consensus

Agreed

general consensus
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Clabse 71

Clause 72

Clause 73

Clause 74

Clause 75

Clause 76

Clause 77

Clause 78

Clause 79

Clause 80

Clause 8]

Clause 82

Records to be kept by licensees

Authority may demand production of
licensees’ books, records, etc.

Powers of authorised persons

Transfer of licences

Restriction on use of name or

description implying connection
with the Authority

Limitation of liability

Confidentiality

Regulations

Extraterritorial extension of

Authority's jurisdiction by agreement

between Republic and any state or
temlory previously pan of Republic

Apphcauon of AC! m event of

confllcl With other laws

Liquidation

This Act binding on Sme and State

President

I2!

No comment!

Agrwd

N0 comment]
Agreed

No comment!

Agreed

No comment]
Agreed

No comment]

Agreed

No commem/

Agreed

Agreed
general consensus

Agreed

general consensus

Agreed
general consensus

No commem/

Agreed

No comment/

Agreed

Agreed

general consensus
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Clause 83 Short title and commencement Agreed
general consensus

The Independent Rmadcasting Authority Bill was adopted by Parliament in September

1993.
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